Government Regulation and Deregulation

The general consensus is that government
economic regulation of transporation limits
and stultifies intermodality, whereas deregu-
fation liberalizes and facilitates it* Govern-
ment regulation of any commesrcial enterprise
tends 10 make it more rigid and less able 10
allow for frequent change and development.
{nterestingly, intermodalism developed at a
far faster rate in Australia, Canada, and Great
Britain, where regulatons were often less
restrictive  than in many other countries,
including the United States.)

However, governmen! regulation is not
always universally viewed as an impediment
o ransport development. From time 1o time,
especially when the number of common car-
riers s reduced 1o a monopoly or oligopoly,
there is often the call for reregulation. Some
experts feel certain standards of practice,
such as carrier liabiliy for performance of

economic characteristics noticed by legisiators
and their constituencies. First © be regulated
were railroads in the mid- and lare 1800s, then
steamship lines in the early 1900s, followed by
pipelines, motor carriers, and airlines in the
mic-1930s. Legislation was patterned along
the lines of earlier models applicable to other
modes, but it was established as separate
statutes applving to each mode, without con-
sideration of intermodal coordination.,

Separate Commissions

Separate commissions—the Interstate Com-
merce Commission (ICC), the Federal Mari-
time Commission (FMC), and the Civil Aero-
nautics Board (CAB}—were set up under
different acts to regulate specific modes. Each
commission was charged with promotion and
welfare of their particular mode or modes,
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woward an  lnregrated, intermodal system.
There are exceptions. The ICC, until it was
replaced, in part by the Surface Transportation
Board as part of the ICC Termination Act of
1995, regulated economic
infand waterwavs, tucklines, pipelines, and
raflroads, but it stll had separaze legisiative
authority and separate regulatory responsibiii-
iy for each. The ICC aiso was re

Others feel the growing imponance of inter-
modality calls for more, rather than less, reg-
ulation in order to mandate uniformity and
conperation among  otherwise antagonistic
and competitive modes, especially in those
es where new and emerging concepts and
whnologies need 1o be ntroduced.
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Modes also

rather 1
inferme

On oan
competes for
s, permis-
fons, and for
other suhsidies or grants. Regulatory commis-
$ions become involved on behall of their
respective modes in this comperition. Public
subsidies and other toncessions can affect the
relative cost competitiveness among modes,
impact the region in which they are applied,
and influence modal attitudes toward each

Other,

Ownersﬁip Restrictions

Legislation prohibited carriers of one mode
from owning carriers of another. For exam-
ple, milroads could not OwWn water carriers;
freight forwarders could not own o carriers
directly; and surface carriers could not awn
aldines. These prohibitions limited develop-
ment opportunities for intermodality through
common ownership.

Situation Prior to 7 040

Prior 10 1940, there was much legislative bias
against intermodality.  Antirrust laws  were
designed to ensure free and open competi-
ton within and among modes 1o give the
COnsumer an opportunity o get the jowes
price. Comemissions had authority to suspenc
antitrust laws if they found Cooperative agree-
menis among carriers o be in the public
interest, One might think the COMMUSSIOns
would encourage intermordal agreements, but
it did not work thar way. Regulations pro-
muigated by commissions favoring through
TOUIeS, rates and imerchange points were
almaost withowt exceplion. inramodal-—nar
ntermodal. Fach commission felt, with justifi-
cation,  that  intermods! facilitation  was
bevond s SCope. Each felt its powers were

limited 1o regulating its assiened mode or

Government  and industry working
Broups were establishied 1o facilipre inter-
maodility, These ups made relatively linle
progress because (he underlving leaisiation
was directed single modes, and did nor
aive the comnmissions any significant inrer-
modcad wg

Movement Toward Deregu&zzimz
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The first staal ghimmer of light appeared in
]

with 2 nationa
statement from Congress:

U transporiarion policy

1 is bereby declared 1o be the national
transporiation policy of the Congress fo
provide for fair and tmpartial regulation
of all modes of transportation subject to
the provision of ihis Act, so administered
as o recognize and preserve the inher 71t
advantages of each; to promote safe, ade-
quale, economical, and efficient service
and fosier sourid economic conditions in
runsportation and among the several
carriers: lo encourage the establishment
and maintengnee o reasonable charges
Jortra wsportation services, withour u Rjust
c[zlx‘m'z'f;-zz‘:za(z‘cms, udue breferences or
advantages, or unfair or destructive con-
Deétitive practices; 1o cooperale with the
several stales and the duly authorized
officials thereof and to encourage fair
wages dnd equitable working conditions,
all to the end of developing, coordinating,
arid Preserving a national Hansportation
Sstem by water highway, and rail as
well as other means, adequcte to meet the
needs of the commerce of the United
Stertes. of the Postal Service, and of the
nativral defense. All the provisions of this
Act shall be administered amnd enforced
with a view of ca FIVving out the aboye dee-
taration of policy,

This policy smrement referred o vl
maodes of fransportation,” indicating that they
were being considered in relation to each
other, However, the statement was limited 1o
modes “subject 1o the provisions of this acr.”
which meuant enly modes regulared by the
Hu o

The policy statement further recommend-
ed “developing, coordinating anel preserving




& national transportation system by water,
highway and rail, as well as by other
means...” which provided some, albeit small,
encouragement to intermodality.  Although
there had been many speeches and other
unofficial comments abous the need for an
integrated natonal transportation system, this
statement was the first official sign of recog-
nition at the national legislative level that an
intermodal relationship should exist, It is
interesting to note that air trangportation was
not specifically mentioned, probably because
there was very little at the tme.

U.S. Department of Transportation
Established

The next major step wward deregulation was
creation of the U.S. Department of Transpor-
ration (DOT) in 1967 to encompass all modes.
This was further recognition that intramodal
economic regulation and administration were
inadequate. The same law that established
DOT alse provided that the secretary of aans-
poriation develop a new statement of nation-
al transportation policy. Implementation of
any such policy, however, required congres-
sional action. DOT issued a number of policy
pronouncements in the vears that followed. In
1975, they were finally collected and edited
mt a new statement of national wansporta-
rien policy.

National Transportation Policy Statement of
1975

The 1975 statement of national transportation
policy went far beyond the policy statement
of 1940, The statement was never formally
adopred by Congress, but it served as the
forerunner for deregulation legislation. It
favored

a healthy priva

e-enterprise  trans-

POTElOn sysient with mdndnsam Soancial sup-

By, and inrerference fre I
LI recommended less regulation

and

fes,

< elimination of unreason-

s intermodal cooperation.

Nativnal Transporeation Policy Statement of
1979

nulare broad cutiines and
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primary themes for improved transportation
policy in the United States. The commission
was composed of 19 members: 6 from the
Senate, 6 from the House of Representatives,

-

and 7 appointed by the president.

In 1979, the NTPSC issued its final report,
National Transportation Policies Through the
Year 2000. The commission recommended:

* Multimodal systems planning rather
than an intramodal approach

¢ Reduced government economic regula-
ton

* Equal government treatment among
modes

* More competition and improved effi-
clency by placing maximum reliance
on market factors

* Subiecting policy 10 economic analysis

* More streamlined government organi-
zation

* Greater coordination of government
efforts

*» Maximum use of the private sector

All these recommendations, if diligendy
pursued, would advance the cause and prac-
tice of intermodality.

Intermodal Surface Transportation Efficiency
Act of 1991

The breakthrough finally came in 1991 when
the Intermedal Surface Transporiation Effi-
clency Act (ISTEA) was passed by Congress
and signed by President George Bush, In
passing the legislation, Congress declared its
purpose o

developr a Noational Intermodal Trons-
portation Systern that is economically efji-
clertt,  enpt
toe foundari
it the global economy and

sound,  provides
or the Nadion o compeie

Lo o~

ple and goods in ai energy
ner

The government would accomplish i
goals by encouraging improved inrermodal
conpectivity, reliability, and Hexibility. It pro-
vided legisiative and financial mcentives 13155
billionr in fiscal vears 1992 o 19%

development of passenger and fr

RS

aht inter-

sddal systems so thar, under free competitive

conditions, carders can rake advanmge and
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neRstiate intermody! dgreements with each

ther. Under these same conditions, shippers

have the Hexibility 1o select among modes,
camriers, and combinations of CArFIeT rates,

g and conditions et stuited o thejr
needs.

ISTEA was 2 lendimark piece of legisla-
Uon. It provided for joeai and state incenrives

A

O promate the use « Passenger and freighs
local governmenis
1y In determining

i solutions,  whether

ransport
ranstt or highways, and the twols for
o)
110 guide them in making the best
New technologies, such as intelligent
ransportation  svstems  (ad ranced
information systems for fransportation users)
and experimental Profotype magnetic levirg-
ton (MagLey) systems, were funded 1o pro-
vide the nation with alternative transportation
technologies in the 21st century,

In addition, 18TEA established the Office
of Intermodalism within the secretary’s office
to assist DOT in developing policies and pro-
grams designed 1o encourage and support
intermodal programs and projects, ISTEA also
created the Bureau of Transportation Statistics
within the DOT enhance darg collection,
analysis, ane reporting, and 1o ensyre the
most cost-effective yse of transportation mon-
foring resources.

in addition, 1STEA mandated that a com-
mission be established 1o take another lock,
perhaps in the form of an oversight commit-
fee, at the nation's approach to iransportation
efficiency via intermodalism. As part of that
effort, the 1004 Fing Report of the Nationai
Commission on Intermodal Transportation
fecommended that “the Federa] Government
should step in with carefully directed financial
SUpport, and step aside by reforming the
cumbersome planning and decisiowmz}king
mechanisms  and regulatory  structures thap
impede efforts 1o link the moedes into a seamn-
less tansportation svstem.” The report made
12 fecommendations, which make no distine-
tion between the importance of both passen-
ger and freight ARSportation—a bone of con-
tention by those whe  felr that highway
interests received the Hon's share of ISTEA
funding. The fecommendations talked ahour
strengthening the relatonship between the
public and private secror o promote inrer-
modafism, and  thar government agencies,

enhaneced

Nning and freight ransportation

ey

-

such as the DOT, he restructured 1o beter
SUppon intermodal ransportation.

The report served as 4 barometer by
which the level of pressure 10 make changes
to LS intermods) development was 1o be
Mmeasured. Much effort weny mto gathering
information for the feport. A wide range of
conferences was conducred and a concerted
effort was mude 1o bring the issues together
oan environment which was bitterly divide
ed—especially between Passenger and cargo,
and highway v. the other modes. The rep
was really a reflection of the tmes—it stay
closer 1o the overal] issues without being ton
controversial. Also, the report served  an
important role in coniinuing the debate abow
how intermodalism can assist the maore effi-
cient flow of passengers and goods in 2 more
coordinated way.

Ot

Transportation Equity Act for the 21t
Century

ISTEA expired in September 1997, It was
replaced by the Transpaortation Equity Act for
the 21s Century, signed into law by President
Bill Clinton on Jupe 9 1998, Intermaodal
freight transportation improvements are
buried in the $217.3 billion act, The law calls
for improvemenrs and New construction of
intermodal connectors that involve major and
local highways, il vards, marine terminals,
and airports over the next SiX years. As this
book goes 1o press, details of specific projects
continue to be defined.

Process of Deregulation

Actual deregulation of transportation  wag
implemented in the late 1970s and early
1980s through acts of Congress. Regulatory
commissions also eliminated or liberalized
rafes and regulations that were considered
unnecessary or unduly restrictive or burden-
some. Deregulatory moves made intermodal-
ity more feasible hut CCONCMIC fransportation
deregulation is ool total. In addition. the
deregulatory process has not been carried out
uniformiy, or to the Same extent in each of
the modes. The net effect has been a hig plus
for intermodziity, but 4 great many regulato-
Y resirainis remain depending on the maode
combinations involved.

Part of the ambiguity is artributable (o the
fact that domestic hghway, rail, and water




borne carriers have not been totally deregu-
lated, bur rereguiated. As long as the ICC
existed, the modes remained regulated to one
extent or another, As the regulator, the iCC
had the power to exempt certain activities or
operators from regulation. In effect, what the
ICC gave in the name of deregulation, it stll
had authority to take buack or modify later. To
some extent this power of authority has
remained with the Surface Transportation
Board (STB), the successor 1o the 1CC.

Some of the changes and effects in inter-
modality, intreduced through the deregulate-
ry process in recent vears, are identified
below. This is not meant 1o constitute a sum-
mary of deregulatory moves, but more of a
“snapshot” of the process of U.S. government
policy-making over the past few decades.

Rail-Truck Deregulation

The mood in the regulatory commissions and
in Congress favored deregulation in the late
1970s. Steps were taken toward deregulation
by some commissions without waiting for
statutory direction from Congress.

In May 1979, the ICC deregulated rail
rates on fresh fruit and vegetabie shipments,
resulting in a 209 increase in rail produce
traffic the first year. With their newfound free-
dom, milroads sometimes changed rates on
produce traffic daily, The ICC also gave rail-
roads freedom to establish special contracts
with large shippers based on volume and ser-
vice, Much of the produce and contract rate
traftic was diverted from through truck haul to
an intermodal wuck—rail-truck haul. Prior to
deregulating rail shipments of produce, rail-
roads carried 1% of this waffic; today the rail
miarket share 18 more than 5%, This increase is
& result of incr mscd use of rall intermodalism
In addifion, the Staggers Rail Act of | %{3

qade i essie ?z:)i railroads 1o sell ahandoned,

operations and o
or price competitively oonremuner-

Act of 1980 reluxed
cments for enmry into the ucking busi-
ness, The o

umber of new wucking appiicants
ir of deregulation more than
the percentage of approved
o 95,40
es Of zraim

Many

uck routes,
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arens served were eliminated
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These deregulatory activities provided a
substantial measure of rate freedom o hoth
the trucking and rail modes. The changes
gave shippers a wider range of price and ser-
vice options and intermodal combinations of
CAITIErs.

Deregulation Liberalizes Joint Ownership

Deregulation helped to liberalize pernussion
for carriers of one mode t© own and operate
carriers of another. On January 6, 1983, the ICC
eliminated most regulatory restrictions enacted
in 1935 to protect the then-infant tucking
industry from raifroads. This new flexibility
was greeted warmly by rail carriers but with
some dismay by truckers, because railrcads
have a greater zhility to acquire or develop
new wholly-owned trucklines than trucklines
have of acquiring or developing railroads for
ioint operation. To the shipper, the decision
means shipments can be made intermodally
via a single carrier. Additionally, raiiroads and
trucklines now have more freedom to merge
with each other, which provides greater flexi-
bility, since single-line rates are not subject to
rate bureau considerations and may be set or
changed on a day-to-day basis,

Rail Management Response

In establishing motor carrier operations in the
past, railroads had to adhere to a special cir-
cumstances test, requiring them to prove
there was overwhelming reason o grant them
motor carrier operating  authority. When
granted, this authority was frequently subject
to key point restrictions, in effect, preventing
railroads from offering anything other than
radial patterns of service from key intermodal
rerminal “gareways.” The combination of both
these restrictions drastically limited the num-
ber of raibcontrolled motwor o
ing an almost  insurmouniable
oroot on raliroads w demons

ers, by plac-
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was required. Even if granted,
restricdons severely constricted the econom-
ics of such operations. The only ratlroads ha

the key point

ing sizable molor carrier Operuions were
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lnase granie grandiather
whority by the 1935 Motor Cdrrier ACt,
in Fx Parte No. 156, issued in Fe
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stunces doctrine for licensing new radroad

operations

wed the special ciroum-
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HIOWOTcarrier startups. New rail-affilinred
trucking arms were merely required 1o meet
standards of fitness that epplied to any other
Bew motor carrier. The special circamstances
doctrine s3] applied w raj] acquisition of
existing trucking firms. In Ex Parte No. 434
however it was ruled that three conditions
must be met by a milroud purchasing an on-

going trucking business:

L The proposed Hansaction must he in the

public interest,

The motor carrjer must be integrared ine

the railway's OpETation,

3. There will he no adverse competitive
effects on the moror carrier industry,

T

This doctrine was ratified by the 1s,
Circuit Court of Appeals for the District of
Columbia, served June 23, 1087, in Regular
Cammon Carrier Conference v. United States.

Now that railroads have wider authority
to buy trucklines, their enthusiasm o do s
varies widely from carrier 10 carrier, Some raj)
managements see it g Competition against
their own rajl services; others have been hurt
by the poor performance of dhejr trucking
subsidiaries during the business recession
that came on the heels of deregulation. St
others have wken advantage of technological
advances and the more relaxed reguilatory
atmaosphere o intiage successful pnew single-
carrier, truck—rail intermodal service.

A number of rail carriers have shown their
eagermness 1o become totally integrated wang.
portation providers. Some have attempted this
by Acquiring motor carriers, Among them were
the Norfolk Southern and Notth American van
Lines, and the Union Pacific and Overnite
Transportation, In 1993, Norfolk Sotthern's
subsidiary, Triple Crown Service, operating the
RoadRailer fleet, became g jointly-owned suh.-
sidiary of Norfolk Southern and Conrail,

Another  approach raifroads  learned
quickly was thar MOVIngG Cargo over long dis-
tances between fived ferminais was some-
thing they did best; accomplishing the same
With motor carriers was much different, Ag 4
result, railroads stared to form alliances with
motor carriers wherehy each pany to the
agreement concentrated on what each does
best; namely, raflvoads would handle the
long-distance hauls (often recognized in the
United States as being more than 30 miles)
and truckers would concentrate on shorrer

distances, inclucling trayage.
LB Hurnt ang Schoeider Nationa! are [wes
H
4

of the many ong-haul ruckioad motor carri-
ers who joined §

.
forces with the EHION'S raji-
roads o move their AOr carrier traflers/con-
ainers long  distances, Contracts 10 move
fixed volumes of CATRO OVET a specified rime
period  helped o sOlidify these  alliances,
Motor carriers are pow ordering eypment in
A5, 48 angd SA-foor lengths and 102« and
Ti-inch widths, Most of these units are CAP-
ble of being carried by ocean carrier and rail-
rozd doublestek equipment,

A major benefactor of deregulation is the
envirenment, Passage of the Clean Adr
Amendment Act in 1990 15 one of the driving
forces for reducing emissions from internal
combustion engines, The movement of 2 hyn.
dred trailers/containers by rail removes a hun-
dred motor cargier POWer units crossing the
COuniry. At the same time, the motor carrier is
free 10 perform short-haul movements
between the truck terminals, rajl terminals,
and si‘zi;}per-"consignee locations,

European and Canadign Rail Experiences

Elsewhere in the world, raifroads have heen
limited in their atempis 1w form integrated
ransportation sysiems, There have been sev-
eral notahle exceptions, such as the formation
by British Rail of the Freightliner Corporation.
This carrier operated a total intermodal ser-
vice, including the highway movement, for
more than 20 vears. In France, the French
National Railways has formed a partnership
with road handlers and railway wagon own-
ers (freight car lessors), catled Novatrans, to
provide door-to-door intermodal service,

Canadian railways set the pace for U,
raifroads in terms of intermaodal ownership,
Because of the freedom  hath Canadian
National and Canadian Pacific enjoved rela-
Hve to mullimoda] ownership, both raillines
had rucking operations decades earlier than
oSt U8 railroads, Canadian Pacific not only
owned severa! trucking companies ( including
Smith's Transport, one of Canada's largest
trucking firms) bur also owned an airline and
a steamship subsidiary, Many transportation
experts have noted this tonnection and the
fact that Canada’s domestic containerization
was much further advanced than in the
United States until the 1990s.

In many regards, Ltean carriers have




taken the lead from U5, and some European
milroads in providing multimodal service.
Not only have they started their own dou-
blestack container trains, including owner-
ship of the raflcars, but in some cases they
own rail terminals and separate trucking sub-
sidiaries, Currently, American-based organi-
zations such as American President Com-
panies {American President Lines and APL
Land Transport Services) and C5X's Sea-Land
Service (with CSX Intermodal), provide a
rotal intermodal service,

TOFC/COFC Deregulation

An imporant deregulatory boost to inter-
modality was the freeing of the rail portion of
piggvback or traller-on-flatcar (TOFC) car-
riage from all ICC regulations. This was
accomplished by legislation and an exemp-
tion promulgated in an ICC rule-making pro-
cedure under the umbrelia of the Staggers Rail
Act, The ICC proceeding, titled Ex Parte No.
230, hecame effective March 23, 1981
Although the Ex Parte No. 230 proceeding
was instituted on August 21, 1978, prior ©
passage of the legislaton, it was not pursued
vigorousty by the commission until late 1980,
after both the Motor Carrier and Staggess Rail
Acts became law. This action gave railroads
greater ability 1o price piggvback/TOFC com-
pettively against wuck hauls and increased
flexibitity for routing matfic on joint rail
TOFC/container-on-tlatcar  (COFC)  hauls
involving raif-owned trockiines,

The [CC instituted another rule-making
proceeding, Ex Parte No. 230 (Sub. 63,
exempting truck rates from regulation in joint
iguyhack operations with railroads. With this
proceeding, the commission extended  is
exempiion w all moter carriers participating
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ing economies, promises a change in long-
haui shipping practices. Prior to rail piggyback
deregulation, long-haul ruckers were able 1o
price services below rail piggyback. Now,
however, with the combinatdon of rail rate-
making freedom and new types of equipment,
the rend may move toward the direction of
intermadality, with wucks providing mostly
the initial and final portion of the haul.

Effect on Freight Forwarders

Recent c¢hanges in long-haul shipping will
heip freight forwarders, In the 1940s and
19508, domestic forwarders built a business by
consolidating less-than-carload shipments into
carload quantities, and then moving them on
an intermodal  truck-rail-truck  routing.
(Foreign freight forwarders, on the other
hand, arranged transportation of cargo much
like that of a travel agent for passengers.)
Then came trucklines, which were able to lure
customers away from forwarders, consolidat-
ing the shipments {as forwarders had done),
and then moving traffic by truck ali the way
with low truckload rates. Truckers were able
to undercut freight forwarder rates, and the
forwarders didl not have Aexibility to retaliate.
Freight forwarders were prohibited from oper-
ating their own equipment beyond their ter-
minal zones. Most freight forwarders went out
of business as a result, but a handful became
truckers on the old theory that if yvou can’t
beat 'em, join ‘em.

Now that rafl intermodal dereguiation is
reviving the popularity of the intermodal
truck-rail-truck haul, forwarders are returning.
Helped in part by the Surface Freight
Forwarders Deregulation Act of 1986, which
eliminated the 1CCs nurisdicion over most of
the industry, freight forwarders face two new
thir First, with ir newly
se-to-door intermodal capability,
st supplant mucklines and fo

moving reignt. MeC

solidating

the emergence of so many other tvpes of inter-

LY,
madal faciliteors (see Chuprer 9), especially
those who have invested heavily in elecronic

date interchange (EDD), will compete vigorous-

Iv against forwarders for business,

Rail Deregulation
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ed the cancelltion of joinr route and rare
controls. liberalized merger provisions, elimi-
aation of reciprocal switching agreements,

easter abandonment standards, and the threat

of murket abuse o rail-capuve shippers. In
the years since passage of the Staggers Rail
At many of these concerns have 1o

rest. Contrary (G many dire predictions, il

been lajd

f T
TAiAnG iy

below the general inflation le el

3

has kepl most rates at
rezsonsble Jevels. Rall intermodal services
hisve expanded the scope of competition by
extending service well beyvond a rail carrier’s
own lnes.

Rail Mergers

A few noteworthy mergers have taken place
since passage of the Staggers Act, mcluding
Norfolic  and Western/Southern,  Union
Pacific/Missouri Pacific/Western Pacific, Soo
Line/Milwaukee Road, and Union Pacific/
M-K-T (the Katy). The Southern Pacific/Santa
Fe merger, was disapproved. In the past few
vears, mergers further reduced the number of
Class 1 railroads. The Burlington Northern
later merged with the Santa Fe, and the Union
Pacific later merged with the Southern Pacific,

Although widely discussed, there have
been no attempts at 2 transcontinental merg-
er. Most industry observers heliove that, given
’t—ﬂé—desira?)ﬂity of providing single-line service
and single-line rates, a transcontinental merg-
e is jusi a matter of time. With less than
handlul of Class 1 railroads left, some
observers are concerned about the fate of
“orphan” lines that remain unmerged. (In
mid-1994, the 1CC increased the threshold of
Class I railroads to $253.7 million and greater,
and Class II railroads 1o $20.3 million. Class i
raffroads are those with operating revenues of
fess than $20.3 million. All switching and ter-
minal railroads, regardless of revenue. are
classified as Class 1T carriers.)

Nonunionized and Shortlines

Although rail mergers have not occurred at
the frantic pace some predicted, there has
been a nowmble increase in nonunionized
regional carriers and  shortlines since the

Staggers Act. There are more than SO0 of

Ared £n

these lines now in operation. The ease of
sbundonment under the act has had st the
opposite effect. Rail carriers are not com-
pelled 1o provide lubor protection. Rail carri-
ers would just as well like to have an urprof-
fuble ruiiroad reorganize as a shortline. rather
thar abandored so that they van retain ar

f New regiopal

least @ portion of the o

:
rails and shortline operators can turn 2 profir
on lines thet Class T and 17 carriers foly were
not visble because they have a lower cos
structure. This is o Factor that has resulted in
ncreased competition, especially where the
shonline s connected to two or mare rail
companies.

Intermodalivin

Impacts of the Staggers Act on raijl intermocla)
services have heen generally positive. Most
negative comments regard service quality, not
market abuse. Shippers would like to see
intermodal rail service similar in quality 1o
that provided by truckers. In nearly  all
instances, however, competitive  pressures
have kept intermodal rates falling rather than
moving upward,

Truck Deregulation

Many of the dire predictions made for regula-
wory reform in the motor carrier industry have
failled o materialize. No area in the United,
States is without service, although remore
245 ay higher rates, Nor have any
reports of widespread rate gouging surfaced,
LY PP 1 : L3 Yy
ji? CRCErs center on {he)mcr.ea ng con
centration by the largest Carriers in the less-
than-truckload ._segment, and possible safety

deterioration in some marginally competitive
e
operatons,

Opinion is divided on the effectiveness of
motor carrier deregulation.  Nevertheless,
deregulation of the motor carrier industry has
had, in general, a neutral effect on users and
a net favorable influence on carrier o ficiency
and competitiveness,

An_area of continuing regulation s safery.
This aspect, originally under the 1CCs
purview, is now handied by the U.S. DOT
The emphasis on safety has important imphi-
cations. With an aging TOFC (the average age




is currently over 10 years compared with 4.1
years for over-the-highway equipment), the
ability of the intermodal industry to provide
safe operations is a constant challenge.
Maintenance practices of container chassis
alsc have come under scrutiny,

Lush for Continued Deregulation

Looking ahead, it is difficult to envision any
major changes in the current scheme of regu-
fation, although several prominent shipper
groups are pushing for total deregulation.
Nearly all benefits that total deregulation
could confer have already been realized. If
any changes are made, they will be bud-
getary, not philosophic,

Deregulation of il and wuck traffic has
the potential_of increasing further highway

wesght limits. If this is the case, it could allow
highway carriers to aitract more bulk freight
from the railroads. If trucklines order larger
trailers that might not fit railroad flatcars,
these larger trailers could awract less dense
freight. And, finally, the low inventory levels
currently being maintined can be replen-
ished more quickly by through-truck hauls.
These and other “ifs” are likely 10 be the
major battlefields of the transportation indus-
iy,

End of State Truck Regulation

Despite deregulation of interstate trucking
since 1980, as many as 42 states still regulat-
ed this sector of the transportation industry
within their borders. However, after strong
lobbying by some of the largest users of
rucking, including United Parcel Service
(UPS) and Federal Express (FedEx), one of
the fast vestiges of this form of regulatdon also
sucoumbed w the demands of the marker
Fiace. A section of the Alrpont Improvernent
Frogram (AP} Reauthorizadon Act of 1994

stares that local governmenis or

ufe sgen-

prohibited from regulating “prices,

Foues or services” of uny motor carrier—com-
O, COnact, or private,

When the proposal was offered  as
Section 211 (later to become Section G601y of
e Senate’s version of the AIP bill i was
nly to cover “intermodal all-cargo air
Carmers” or airfreight forwarders o carriers
15000 rimes” o

o2

that utilized air Cargs carriers

year. But when the  hill a

went
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House-Senate conference, House legislators
demanded additional changes that embraced
all intrastate trucking. Section 601 does not
cover household goods carriers, nor does it
prevent states from regulating safety or insur-
ance issues, In addition, it continues to allow
states 1o set guidelines for uniform bills of lad-
ing, cargo liability, or credit rules, and it pre-
serves antitrust immunity for ioint rates or
routes, classifications, and mileage guides.

Not only did this biil open the market for
greater competition by the trucking industry, it
also set the stage for the government to be out
of the trucking business almaost entirely.* With
the ICC Termination Act of 1995, intrastate
regulation of economic regulations was finally
phased out completely,

End of the ICC

The trend to continue the push for deregulation
of economic transportation regulations reached
one of its peaks almost 20 years after it started,
Based on a rising chorus of opposition to the
ICC, especially the powers it still had over sur-
face transportation tariffs and tariff filings, joint
rates, intermodal ownership, and to save the
axpayer money, Congress passed the ICC
Termination Act of 1995. The act, signed into
law by President Bill Clinton on December 29,
1995, not only eliminates dozens of other ICC
functions, but also turns over to the newly cre-
ated STB its remaining duties, primarily railroad
refated in January 1996, The STB also retained
all regulation of domestic warter carriage,
except for noncontiguous domestic trade haris-
diction, tariff filing for pipelines, ete, The DOT
ok over the remaining motor carrier func-
tons, except for common carrier obligations,
exemprions, reasonableness of rates (especialiv
those that involved residential houschold
goods miovers), joint motor-water rates in non-
contiguous domesiic trades, pooling, under-
charges, et

Maririme Legislation Affecting
Intermodality

US. mariume law, as o affects intermodality,
consisis primaridy of these acts:

» Shipping Act of 1916

= Merchant Murine Act of 1920

¢ Intercoustal Shipping Act of 1933
s Merchant Marine Act of 1036
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* Shipping Act of 1084
¢ Ocean Shipping Reform Act of 1008

By extension, the Jones A of 1920,

gn-flag operators tuns

riCis for

wihich rest

potting cargo berseen American ports, has

etfect on

St might have other
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' i ACt of 1916 provide

carriers o form
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rewted a LS. Shipping
e and promote ocean com.
fmame of the 118 Shipping Board
was changed several times, finally becoming
the PMC, which in 1961 was established as an
indepenclent regulatory agency.

Promotional activities on behalf of the 118,
Merchant Marine were assigned in 1961 to the
newly separated (from  the FMC) Maritime
Administration (MARAD). reporting o the sec-
reary of commerce, In 1981, MARAD was
wransferred 1o the jurisdiction of the DOT.

Fedeval Maritime Commzission

The major intermodal functions of the FMC
are:

I Regulating ocean carrier rate-making on
foreign routes

Investigaiing discriminatory rares and
practices among shippers, carriers, termi-
nal eperators, and freight forwarders

3. Licensing ocean freight forwarders

4. Ensuring carriers serve the public interest

oS

The FMC regnlates liner trade 1o and from
the United States, and provides  antitruse
mmunity o shipping conferences 1o the
extent it finds conference activities 1o be in
the public interesi. In this connection, i
requires all liner triffs to be filed, 1t prohibitg
rebating. pooling, or ‘rationalization” of ses
vices, unless approved by the commission,
Untii passage and signing of the Shipping Act
of 1984, the FMC prohibited conferences from
establishing through intermodal rates (o and
from inland £.S. points.

Regulation of Conference Systems

One of the more prominent responsibilities of
€ FMC is keeping frack of ocean CAFFET COr-

terences, which were established 1o bring some

form of order and stability 10 ocean rates and

competiion. They allow carrers 16 0O togeth-

er without the threar of antirs #Ctions by a

governing agency, o agree and esiablish joint
1,

ervice
lar trade rore.

raes, and o provide common levels of

and schedules on g pDarticu

Under the terms of

conferences are permitnred to establish
different levels of rate-making, including non-

COniract yates thar are the hasic rates Charged
uppers who do not have suf

Ticient volume
or frequency of shipments o fustify special
rales. Shippers who meet this criteriz (je,,
have sufficient volume), however, can negoti-
ate special rates with the conference. These
shippers sign  “exclusive patronage  agree-
menis” with the conference in which they are
charged rates that sometimes are 10% 1o 15%
lower than noncontract. In exchange, they
MUst use only member carriers of the confer-
ence. The exclusive patronage  agreement
evoived from a deferred rebare system, bur
was replaced by the terms specified in the
1984 act,

The conference system, however, is being
challenged in several ways. Many carriers,
depending on the trade route in which they
operate, frequently withdraw from a particular
conference whenever it is in their best interest
to do so. This often resulis in a carrier belong-
ing to a conference for one direction and not
being a member for the Opposite direction. At
the same time, conferences are being threar-
ened by nonconference carriers serving the
same trade route, especially those who charge
considerably less for the same leve of service
as the conference carrier.

More recently, conference membership
has become 2 confusing fssue as a result of
new carrier alliances. In some v avs, allances
act as a conference, but the terms and condi-
tons of their agreements are MOre extensive,
including vessel and container slot sharing,
using alliance member terminals and opera-
tions. i this wend contnues, the conference
System as i exists today will no longer be an
effective force for both shippers and carriers.
The alliances will become their own form of
conference. Exceptions will exist, especially
on rade routes with Hmited competiion or
vessel sharing and other operational agree-
ments that are not as effective.

In recognition of this growing issue, in

1995 the European Commission (EC) issued

Shipping Act of
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BCean-goin

Regulation 870795 This regulation left no
doubt that the commission believes the con-
ference systern is antiquated and destined to
be replaced by a network of more flexible
arrangements between carriers within a quast
conference system.” Untif now, there was no
counterpart 1o the FMC in Europe, and in
most other places in the world as well
However, the document makes it clear that
there is concern: regarding such a form of
cooperation between carriers, while ensuring
thar the impact it will have on shippers does
not get out of control. Together with other
requirements contained in the regulation, the
new rules attempt to balance the carrier's
needs for commercial flexibility with the need
to protect shippers.

The regulation affects intermodal opera-
tions as well. Whereas the FMC allows the fil-
ing of through rates involving land trans-
portation and services, the EC underscored
the notion that such practices are inherentdy
anticompetitive. In the opinion of the EC,
ocean and inland through rates need 1o be
separated 1o ensure greater competition.

As expected, the regulation has met with
considerable objection by carrfers that estab-
lished such through rate services. One thing
in favor of those who oppose the regulation
is that the regulation is scheduled to expire in
five vears.

Maritime Administration

MARAD's major mission s o develop and
maintain a US.-{lag Merchant Marine. To sup-
port this mission, the agency promotes and
supports concepts and projecis to advance
technological improvements aboard vessels
and in pors. As authorized in eatier acts of
Congress, including the Merchant Marine Act
of 1936, MARAD zaiso administered federal

ship oo

struction and operating subsidies ©
permil the UL, Merchant Marine 10 compete
Peet foreign  operators.
lxsidies, however, expired sev-

lower  cost
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declined year after year from its fisst-place
position in 1945.° In 1997, Panama ranked first
with 4,164 ships. In the mid-1990s, U.S.-flag
vessels accounted for less than 4% of the inter-
naticnal ocean trade.

Despite the fact that about 95% of US.
trade by volume moves in occean-going vessels,
the percentage of US. breakbulk and container
trade carried in U.S-flag vessels was less than
17%, while the U.S-flag share of dry bulk and
ranker traffic was just a lutle more than 3%°
U.S.-flag registry, furthermore, does not neces-
sarily coincide with U.S. ownership. It is to the
shipowners' advantage to register ships in for-
eign countries and operate them according o
foreign rules and with foreign crews. In recent
years, U.5, ownership of foreign-registered ves-
sels exceeded the number of U.S.-registered
vessels, and tonnage of American-cwned for-
eign-flag vessels far exceeded the tonnage of
U.S.—registered vessels”

Merchant fleets of many other industrial
nations have also declined. The higher cost of
labor for constructing and operating ships in
developed industrial countries (compared to
economically emerging countries) has caused
much of this situation. The last merchant ship
built in a US. vard was launched in 1987
Since 1980, more than 80 shipyards have
closed,

Officers and Crew (21) $6,000
Taxes and Fringe Benefits £5,000
Ships Store 54,200

Insurance 51,500
Total $16,7G0

Exnibit 4.1, Breakdown of representative costs to
: ership.

S ,(Zﬁ.i:‘%fi‘}»‘ SCUrCes.

Led tn part by the phase-cut of operating
subsidies and  the lessons learned from
Operations Desert Shield and Desert Storm, a
movement was begun by both the administra-
tion and Congress o develop a new program
which would maintain, if not replace, o more
viable US-flag Merchant Marine, Congress
passed the Maririme Security Act of 1996 w
assure the availability of an active, privately
owned, U.S-flag and -crewed merchant ship-
ping tleel 1o meer nutional and foreign com-

Ty
merce necds and o provide o sustain
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seuhif capability in time of war or national
‘

emergency.” When fuily operational. the pro-

gram would include Approxinurely
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Al esn be driver on and

carfiruck carriers, I return. gy
by the 118 Deportmenr of
CRTIeTs would be

sel's capacty and theip CUD-
MENL,  Wriminal nunagemen:

services available for seqlif operations,

facilities, anc

Maritime Relarively Unaflected by
Deregulation

Maritime economic regulation has been relq.
tively untouched by the wave of deregulato-
nvosentiment that has so changed laws and
procedures for other mades The minor
changes that have occurred consist maostly of
reactions 1o changes made in other modes,
Maritime regulation has generally been unaf.
fected by deregulatory changes because
many powerful forces with Opposing views
have  stalemated each other. Those who
would strengthen the conference system are
chailenged by many shippers who have prof-
itedd from competition by nonconference
operators and by transhorder intermaocal
movements via Canada Those who want
greater government subsidy support for 1S,
shipbuilding, despite continued White House
policy o cut subsidies, are opposed by
shipowners who want 10 build cheaper ves.
sels abroad,

As 2 result of these differing viewpoints,
maritime legislation, introduced into both the
House and Senate in 1979 faiied o pass.
new bill was subnitted in each House of
Congress in 1981, each titied “The shipping
ACtof 1981, but the title ha 1o be changed o
“The Shipping Act of 1982" because of stow
progress. Althongh the House Bill passed
overwhelmingly, the Sepate bill was hotded
up. and the 97 Congress adjourned without
producing any new maritime legistation. The
“Ccean Shipy g ACT of 1983 woag introduced
it the Senate side carly in the 9%ih Congress.

Shipping Act of 1984

The most impaortant i
.

N LR el
Proposed 1983 jegis

PEITNE intermiody!
Hshed, in other FESPeCTs I supnorted the cons

PO Gt - [ S N by VI3 p i an
ference Sysley Wit Conhnuation

TOOPPOSIng forces Iy

R H _— P S ekt -1,
PSULL AR extent thar the legisiu

POVEr [or another veurn The bill way final.
W law on Muarch 2 1Usa as the
Act of 1084

The Shipping Act of 1985 s comprehen-
g clauses of inter
estto intermodality, Tr ealls for FMC 1o imple-
ment or review provisions applicable to the
role of facilitators (such 48 nonvessel operat-
DG common carrer INVOCOs] and OCean
freight forwarders} in Bromoting intermeca]
Carriage.

The 1984 et Pewrote, revised, and
ENCompassed previously  pussed  laws and
regulations that were generally agreed 10 be
outdated. It estublished the basis for stream-
lining PMC procedures, especially in the apeg
of rate regulation and Agreement processing,
Antitrust mmunity for carriers, conferences.
and ports was redefinec to allow for greater
rationalization of resources and services, The
act also permitted shippers and carriers to
negotiate service contracts or volume pricing
outside the tarf SYstem. (A service contract
guarantees a certain price for a particular
commitment of cargo from the shipper for 4
fixed portion of s cargo o g carrier}
Lonference carriers received the mandatory
tight 1o withdraw from 4 conference rate,

The Shipping Act of 1984 gave smaller
shippers the right 10 form: shippers associa-
HODS 1O increase fheir Influence on arriers,
similar 10 what larger shippers were able 10 de
previously. Shippers associations are nonprof-
L groups of shippers who consolidate mem-
Bers freight 1o secure volume rates or service
contzacts. They have existed for Y years in
Europe and Canada in maritine trades thar dig
Lot involve 108, CArgoes or ports,

The act also set g a five-year review
PIOCEss. with specific instructions to study
the continued need for port and marine ter-
minal antitryse mmunity and whether tariffs
should be filed with and enforced by the
commission, Although thar review process

sive and derailed o aing




was completed, no substantial changes were
made to the act because of often-diverse
OPINIoNS.

Calls for Reforming the Shipping Act of 1984

Despite the economic reforms which the
shipping act made o US. mariime com-
merce, organizations, like rthe National
Industrial Transportation League (NITL), and
carriers, such as Sea-Land Service, called for
changes which they felt were necessary in
light of competitive pressures. In particular,
advocates for change wanted the right 1o
| negoliate private service contracis between
carriers and shippers which would not be
required 1o be filed under present regulations.
They also wanied to see these contracis as
confidential. Those pressing for change
believed that if cargoes such as bulk cargo,
forest products, recycled metal scrap, waste
paper, and paper are exempt from FMC's fil-
ing requirements, so should other cargoes as
well, They felt that ocean carriers and ship-
pers should deal with each other the same
way truckers and railroads negotiate with
their customers,

To ensure that there would be no ambi-
guity about this. some also called for the com-
iete removal of the FMC as a regulatory
»ody. Regulations which remain, they argue,
should come under the jurisdiction of 4 new
Intermodal Transpostation Beard, which in
mrn would mean the demise of the STB after
only a few yvears in Dusiness.

After more than four years of persistence,
the call for change to the Shipping Act of 1984
was finaily realized’t Effective May 1, 1999,
Congress passed the Ocean Shipping Reform
Act of 1998 Despite some  last-minute
:zzicn'"zgw e *'m*i‘-!dt issues not divectly relevant

sping reform and some residual

o

argo facilizators who feit tey
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il industiy segments,
ypers, American and foreign
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Comfideniiol contracts. Shiy ppers and coean
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bounds of conferences. This will give
importers and exporters more choice and
flexibility in negotiating for international
ransport of goods, including  contracts
among combinations of a number of ship-
pers and carriers in associations and con-
ferences and other groups. Shippers still
remain subject to standard U.S, antitust
laws, while ceean carriers remain under the
trisdiction of FPMC regulations.

s FMC authoriry. Although the FMC will be

downsized somewhat, it will sill have
authority to regulate ocean carrier confer-
ences operating under antitrust immunity.
The FMC's enforcement procedures were
strengthened in some areas including the
need to fite contracts between carriers and
shippers for FMC oversight.

o Elimingtion of tariffs. Individual carriers
are no longer required to file tariffs with
the FMC, Instead, cagriers now are
required 1o publish rates including a
“baseline” or “ceiling” of market rates, via
the Internet and other media,

s Prohibition of discrimination. Ocean car-
riers continue to be prohibited from par-
ticipating in anticompetitive practices as
clearly stated in the 1984 and earlier acts,
Although there is some leeway given in
cases where carriers are allowed to differ-
entiate berween customers based on com-
mon carriage standards, the act clearly
notes that it will not wilerate discrimina-
tion against freight facilitators, shipper
associations, and NVOQCCs. To remove
any  ambiguity ahowur this, the FMC i
required to estublish “fairess standards.”

e  [Dhsclosurs of confidential

wdth jprions, Whenever an ooean COrmier

has a confideniial armangement with big

&

shippers, it must share that nformaiicon

inal and port move-

with specific
nents 1o longshore unions.

Like euarlier national
changes, the Ocean Shipping Reform Act of
1998 will undoubiedly have an Impact on cal-
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iers, facilitators, and shippers involy ed

-
115, international ocean rade.
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to a shakecul among cariers where those



with deep POCkers and CNERSVE trade routes
and partners Will place extrq pressure onp
those whe ape NObas well endoweed Uis rego
sonuble assume that syety 4 fallout ang i3
npact on the veean unsportation ;'ndu.r;f;‘;’
could ke Several vears fe DI more defing.
Uve results gre reafized,

szzmz)er{;f Abour the Jones Aer

LS g shipping, Congress
sed the Joney ACUin 1920, Thig 2Ct pre-
toreign-flay cariers from Ciarrving CArgo
directly herweor, Amierican pors, The act alse

t thome fre; ahn

Brotey

all domestic

fequires thy

WOVE on S il ships Crewed with

SN Cifrene This form oF cabotage hag
been in existence for centuries, especially by
natons thar were Particuiarly vinerable o
f‘z;f.r'e;'gzw?;zg COmpetition in theiy OWn waters,

There gre Approximately 33 Jones Acp
containerships operating in domestic 1racle
lanes between the contmental Unired States
and Puerrg Rieo, Hawaii, Guam, and Alasia,
The bigges beneficiaries of this act include
I,E.S.-Aﬂzzg carriers angd shipyards,

In recent vears, however the acr has
been under attack by shippers, such 4s the
Jones Act Reform Coalition, whe, believe gy
they are forced t0 pay higher rates for their
Cargoes becayse of the lack of competition,
Others contend that the act, like some of the
restrictions connected with FMC-affected Ves-
sel “perations, affect the SPitit and intent of
deregulation. Causing the Maritime industry
o lag far behing the other modes.

Meanwhz’!c, American carriers and ship-
vards are sitting on the fence, not sure if they
WANT 10 invest iy CONStructing angd Operating
USAlag vessels. This is Particularly Important
because e strice fequirements of the Ol
Pollution Acr of 1990 are forcing many clder
vessels to he emoved from domestic services,

1974 Conventiog ont a Code of Conduct
for Liner Conferences

For MANY centuries freedom of the seas wag
an accepted congept: ships of any narion
could trade among portg fegardless of whose
flag the veggel flew. The only restriction Wi
that ships of One nation usually were prohib-.
ted from Cartving  on domestic trade  in
another nation, 5 Pracrice often referred 1o g
“Cabotage © T, oday, under the Unjted Nations

Code of Conciuer On Liner Conferences, there
is @ new way of allocating aeeny racle by 11 “
varrier. The code Was developed and refipe
N meetings held under the auspices of the
United Nations Conferences for Trade ang
Development (UNCTAD), 1 Was pur ing
cifect in josz

The code wys mniended 1, help develop-
ing countries establish their W maritns
liner services, Liner services include conggn.
ership UPemtions, and ) Manenance of
the code could impact ntermodal frady With

increased internationg] trade, Sspecially ag g
result of neyw, internationy] rade agreemeris
between COUNIes ane CConomic bloes, howe
ever this form of PIOECHOTIS T js being chal-
lenged by countries whose carriers want 1o
Snter these markerg without restrictions,

Effect of Liner Coyp on [ntermodzz!f{y

While Introduction of liner services for devel-
opINg  countries would appear 1o expand
i:‘i[t’l‘ﬂ}()dzl!if}’, Some would argue the poing
that there 4 many factors involved thar
could accomplish the OPposite  end.
Whenever free competition s restricted and
CNry of carrjers is Circumscribed, rates tend
0 rise and “arriage conditions become Jess
favorable. An allocation of capacity is like any
s¥stem of marker allocation o trade restric-
Hons, and usually operarors are not enthyg;-
astic  ahouyt msti{uzing Imiproved Systems
(’mdudz’ng intermodal Options) for the con-
sumer's benefir, The underlying question s
whether having 4 National-flag |iner actually
helps the SConomies of developing Countries
or whether j is an €Xpensive angd €Conomyi-
cally draining Prestige effort thar rdises con-
SUMEr prices, The flag flown by the vessel
does not always represent the nationality of
the owner, Certain deve!oping countries have
made 2 business of providing fags-of-conye.
nicnce for owners. They offer convenience in
the areag of taxes and refayed safety require-
ments. and provide CTeWS to sraff vessels,
Liberia ang Panams aze knowr for Hags-of.
Convenienge registrations,

Limerging Influence of China

A$ some countries beeome more involved
with international trade, they are Considering
deve}opiﬁg their gap Protectionis policies.




Such activities are aimed at protecting their
carriers from those who have been in the
business longer and are more established in
terms of vessels and other related operations
including intermodalism.

China, for example, has developed
national policies that, in some respects, are
similar to the FMC's policies and regulations.
On the plus side, in 1993 China introduced an
extensive maritime code covering many
aspects of maritime law, including contracts
of carriage of goods by sea. The code was an
attempt to adapt Chinese legistation to the lat-
est international legal developments. In par-
ticular, the maritime code incorperates some
of the principies and wider carrier obligations
of the 1978 Hamburg Rules, which became
effective in 1992, On another front, Chinese
intermodal documents were encouraged to be
transmitted by EDI, another indicadon that
they were looking to help stimulate and
streamitine the exchange of information.

However, working through regulatory
hodies like the Shanghal Shipping Exchange,
(established in 1996), China established regula-
tons, which restrict foreign carrier activities
with China’s international trade. Additionaliy,
other regulations cover intermaodal operations,
including  foreign  operators of  intermaodal
transport, especially in regards t the use and
ransport of international conainers. These
regulations also apply to liability and insurance
msues involving freight carried by foreign car
riers when they involve Chinese
When the exchange began operations, many
feared that the government-rin organizations
would seek ¢ manipulate freight rates, espe-
cially if they favored China Ocean Shipping
Co 1COSCG). the government-run giant con-

shippers.

s doing business

Vocarrier” Larrie
iz and the United Stres not onhy
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Deregulation of Land—Waterway
Transport

The theory of deregulation is that “the mar-
ketplace should prevail” without undue influ-
ence of restrictive government regulation. The
corollary is that user charges should be
assessed on carriers and ports 1© permit the
governmnent 1o recover its costs of maintaining
the facilities. This is another way of letting the
marketplace prevail—Dby allocating o each
mode the actual public cost that makes oper-
ation possible. Payment of user fees would
raise the costs of inland waterway carriers
more than those of carriers in other modes, A
key provision of the Water Resources
Development Act of 1986 includes graduared
cost-sharing arrangements between local
agencies and interest groups for new con-
struction of channels. Ocean ports also are
being required o repay the government for
maintenance of harbors and facilities,

Competitive Relationships Among Modes

The federal government is pushing for cost
recovery and, 1o the extent that it I8 success-
ful, it may change the competitive position of
each mode involved.

Inland waterway operators faced mnposi-
tion of 2 fuel rax for the first time in 1980, but
there still are no lockage fees, except on the
St. Lawrence Seaway. Since 1980, there have
peen no noticeable increases in rail tonnage.
The trucking industry was aiso faced with a
50,05 per gallon fuel x increase contained in
the Surface Transporation Assistance Act of
‘987 Increased nationwide size and weight
limits offser additional expenses in fuel axes
t some extent. On halance,
and weight limits have made the lon

increasedd size

g-distance

trucking industry more competitve with
naton's raiircads.
There re

capital il and o; erati

[1 € Gm erament.

egroundd  of further
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FOUNVIGtng provisions of
MRTITUST fws, Manv are convinced thy: tremids
is direction were clear, even when carri-
ers had 1o publish such TAIS O an indivichiad
basis. The service considerations and  eco-
SHCK  movement
PN DOint rates inevitable.

Rail bridge services were first inrroduced
1972 (see the section on bridge services in
Chuprer 63 These services include landbridge,
minthridee, and nicrobridge raffic. The Pro-
Bressive rates permined ioint water and over.
iand rail and trock services under 4 single hifl
of lading. In the carly vears, there were many
restrictions, including the requirement to file
single and combination rates with the com-
mission,

nomics of doyhle nade

Deregutation legislation and rule-making
cdid awav with the peed o file intermodal
rates and divisions of those ates with the
governmeni. The Shipping Act of 1984 per-
mitted the Ocean Rage Conference 1o file joint
rates covering both the inland portion and the
water movement of an intermodal movemens,
which could apply 1o many carriers on sever-
al routes. This freedom aliowed carriers to
establish through roures on an ad hoc basis,
adjusting them daily if degired.

More important from the standpoint of
pPromoting intermodalism, the ability of alf

HIPAnts Lo contract for rates and SETVICes,

Bt

particulardy mi and steamiship operators g
critical. These rates and contracis, if filed by
an ocean-borne carrier, must still be filed with
the FMOC. Rail and mutor carriers do not have
to file contract rares with the government. The

ount of rail raffie actually moving under
COnACt rates s hetween 400 anel GO, with
the proportion ncreasing each year This hus
increased the amount of Competition betseen

bortsas well as making it more difficult for

e ddate, Overnll however

COMPelioms 10 of

ohus increased hipper choices and s

S Ta T FETTIRTHPIGS
made imternmoda]

HIEEnt & more viahle

Effecr of Rail Deregilation on Rzzi!~3a;ge
iizzfrnwdzgfizy

EIOn by inkireg WHEErW Ay trag

low-cost aption for shippers

e vears herween
lroads for teaffie.
» Of Monon-
¢ rates high ar barge

¢

a8 have accnged

olistic practices by setts

connecling points in order 1o divert raffic o
an all-rail haul,

The Staggers Aqt gave railroads the ahili-
WV oto cancel joinr rares and through routes,
coupled  with  greater freedom 1o merge.
Bargelines fear this gives railroads every
incentive 10 clogse  off the  intermodal
rail-barge interchange, This fear was brougit
0 a head in 1984 when CS$X Corp., a major
rail  holding company, acquired American
Commercial Barge Lines, one of the naton's
largest waterway  operators.  The Coal
Exporter Association expressed the greatest
alarm, fearing a lack of competition f CSX
was able to conrol both rail and barge rates
and services.

To date, much of this concern  seerns
Uanecessury, Barge-rail interchange and joint
rates are increasing, not decreasing. No other
rail carrier has acquired a hargeline since the
commission gave its historic blessing. Perhaps
even more stgnificant, with nearly a decade of
experience under the Staggers Act, barge car-
riers were not active in filing complaints under
Section 707 of the act, which prohibirs any
practice that is “unfair, destructive, predatory,
or otherwise undermines competition,” Ir
appenrs deregulation SNCCuTAges cooperation,
ver does not destroy con ipetition,

Air Cargo Dereguiatisﬁ

Alrfreight was the First mocde 10 be dereguiat-
ed by formal legislation in the wake of the
National Transportation Policy Statement of
1975 Amendments to the Federal Aviation
Act implementing deregulation of airfreight
were made effective in the Ajr Cargo Act of
1977, Detegulation of air passenger transe
ponation came later (Airline Deregulation Act
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of 1978), and of rails and wucks sgll later
(Staggers Rail Act of 1980 and Motor Camrier
Act of 1980). In addition to being first, air-
freight was foremost, inr that it was deregulat-
ed almost entirely in terms of route eniry or
withdrawal by carriers and freedom of rate-
making.

Alr deregulation was 4 precursor (o
deregulation in other modes, in that the regu-
latory commission (in the case of air, the
CAB) made more or less spontanecus moves
toward deregulation prior to, and concurrent
with formulation, and passage of legislation
by Congress. The trend toward air deregula-
ton was bipartisan, starting in the Ford
administration, which set up a special staff on
regulatory reform to study the impact of CAB
regulations on the economics of air trans-
portation. The staff issued its report in July
1975 with recommendations that the CAB
proceed immediately with an experimental
relaxation of regulation in the cargo area, and
gradually revise its policies to introduce price
and entry competition in air ransportation.

An interesting regulatory  difference
hetween air and other modes is that the
Federal Aviation Act deals mostly with pas-
senger carriage, whereas freight has been the
dominant objective of most surface trans-
portation regulation since its beginning. Most
atr deregulation has been in passenger car-
riage, probably because it is of more popular
interest and atiracts more public attention.”
And, it is interesting to note that more than
5504 of the world's airfreight moves in pas-
senger aircraft as belly cargo.

Airfreight deregulation, effective Novem-
ber 1977, was implemented in two steps, one
immediately applicable to so-called “grandfa-
ther” carriers already engaged in airfreighter

(sl

aperations, and the second a year later, open-

ing the feld o ali applicants and completely

E! S P SV SR SO v, § o I o
Hheralizing airfreight rate-making.

Airfreighr Forwarder Devegulation:
Envisionin o a Self-regulating Market

Betore the CAD went out of business in 1984,

f wranted pirfreight forwarders freedom of
rate-my;

g and ease of eniry for new appli-
number of airfreight forwarders
grew from 300 in 1976 w more than 1,200 in
1975 #y
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by 1997, the International Air Transport
Association’s {(IATA) cargo arm, Cargo Net-
work Services, estimated that the air freight
forwarders’ industry experienced a  resur-
gence—growing to 1,400 companies. Clearly
showing the trend of the industry, the busiest
45 of those 1.400 firms controlled 60% of the
business, and the largest 85 firms controlled
95% of the industry’s business. Airfreight for-
warders have always had a freer hand than
their surface counterparts, filling mostly the
combined roles of forwarder. agent, and
NVOCC in surface transportation,

Al airfreight is intermodal in the sense
that freight moves to and from airports by sur-
face transport means. Single-document inter-
modal air waybills have been common for
many years. In terms of intermodality, the
effect of deregulation on airfreight has been
the same as in other modes: 1o give shippers
a wider choice of modes, carriers, combina-
tions of modes and carriers, and of combina-
tion and joint rates from which to choose.
However, as explained more fully in Chapter
6, true air intermodality, especially with ocean
and wuck, has been limited. Aviation industry
professionals believe that air cargo move-
ments are intermodal by definition because of
the necessity to move cargo between aircraft
and origin typically by truck,

Rapid Expansion by Air Units

Ailr carriers, airfreight forwarders, courier ser-
vices, small commuter airlines, and nonsched-
uled airlines have taken advantage of deregu-
lation by expanding into each others’ areas.
For example, some larger aiifreight forwarders
have purchased or leased planes and have, in
effect, become aitdines o a farge portion of
their business. This occurred at the same wne
the number of U.S. air [orwarders was
expantling expiosively, Today, there are 2
small amount of large forwarders operating
Ppe
freight forwarders, many sched-

thelr own Al
activities of zi
uled aidines have taken on conschidation and

. In response o airline-ty

doorto-door rransport activities formertly con-
! :
bt forwarders.

sidered the preserve of airfreig

in some cases, forwarders operate their own
aireraft, and airlines have in other cases aken
on consolidation and door-ta-door Tanspon

activiries.

npetition for U8, compuanies, esped

[
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4t the internatonal fevel, has been strong. Since
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Rise of Express Defiwry Operators

One of the mast spectacufar phenomens ema-
nating from airfreight deregulation has been
the rise of “Xpress package delivery opera-
ffons. By making it easier 1o acquire larger,
more  efficient  ajreraft, deregulation  has
helped express delivery  operators such as
UPS, FedEx, DHL Worldwide, T NT, and others
develop more rapidly,

Blzxrm'ng of Distinctions

The result of ajr vargo deregulation, rapid
eXpansion of carriers into other services, the
rise of express delivery aperators, and more
recently, the formation of partnerships,
alliances, and orher marketing and opera-
tional agreements (see Chapter 13), has been
a blurring of distinctions AMong various types
of operators in the airfreight field. Previously,
classes of carriers could be considered sepa-
rately  and carriage  statistics analyzed by
scheduled carriers, forwarders, ancl EXDress.
package operators. This is no longer possible
because almost all entities are engaged in
multipie aspects of the business and the sa-
tistics are commingled,

Inpact of the Motor Carvier Act on Afr

The Motor Cartier Act of 1980 exempted from
regulation Ltransportation  of property
tnchrding baggage) by motor vehicle as pare
of a continuous mevement, which, prios or
subsequent o such part of the cominuous
movement, has been or will he transported by
an air carrier...” This gave free rein to greater
possibilities  of intermoda air-truclk rrans-

portation, The CAR previ, usiv specified o 35-

Ports for surface

ut around o

nule radius |
ap and defivery services in con.
frec]

ranspor |

eCton wis air Wunspor, and ris
i

e 1o e sepurae their

mickup and delivery services beyond the 35
I

e zone. 7
by CAB in regul

1

HOSE FeSITICHOnNnS were eliminated

Cimsted under the new

faw,

Singe

owned Ajr Carges, (
ich lelivery services ar 1S

I Annapolis, Marvland, hos pro-

f) ular service with its own trucks
anid indirectly through contracts negotinied
with local rucking firms, CAB gramed ACT
UDMURY from antiruse laws uniil December
1951,

Since the ACY agreement did nor ebligate
airlines o use ACI trucking contractors excl-
sively. the effect of withdrawal of antirust
immunity was slight. But, in consonance with
other deregulaiory moves, i encouraged g
greater freedom of choice in ntermodal
transporiation,

Intergovernment Regulation of U.S.
International Intermodal Ajr Trade

International ransportation regulation  in-
volves two governments. or in the case of
multinational regulation,  severa] govermn-
ments, Therefore, intergovernment regulation
fequires more time to negotiate and 1o ratify
than domestic ransportation regulation.

In many cases, other governments, repre-
senting  hoth developed and economically
efmerging countries, were not ready to move
along the deregulatory path. in fact, many
countries resented and objected 1o the United
States's deregulatory bent, interpreting it as
an effort to give multiple U.8.-flag air carriers
advaniage over airlines Operating under the
flags of other couniries, To deal with this,
many governments continued to subsidize
their national flag carriers, although this prac-
tiee s becoming  less frequent, mainly
hecatse of privatization and other pressures
from organizations such as the FC.

This led to g series of confrontations and
negotiations between the United States and
other nations where air deregulation was
advanced somewhat, hur naot 10 the extent as
in the United States, Entry rales for new car
riers were  eased  and rate-making  wuas
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relaxed, but both remained restricted (o vary-
ing degrees, depending on the ‘countries
involved. The conference system of the IATA
continues to be approved and given anttrust
immunity.

The following dereg
made by the United States on a fairly unilat-
eral basis,

aatory noves wWere

1, Requirements for air cargo rate filings
were eliminated.

2. Enforcement of IATA cargo rate agree-
ments was dropped.
3. Cargo agency comumnissions were freed

from regulation,

i Airfreight forwarders were released from
regulation.

5. Transporation of property in the United
States by motor vehicle, as part of a con-
finuous domestic or international  air
movement, was exempted from provi-
sions of the Motor Carrler Act of 1980,
This meant it was free of motor carrier
regulation. However, an impoitant excep-
gon was included: if the air movement is
by a foreign carrier the exemption has ©
be . s0 agreed by the United States and
approved by the Civil Aeronaurics Board
or its successor agency....” This exception
ensures reciprocal rights for U.S. air carri-
ers in foreign countries. Additionally, the
25mile radiug was reined as a Hmit on
intermodal ai—surface operations of for-
elgn air carriers in instances where the

governments would not give reciprocal

intermodal rights o LS. an carriens.
However, the Limitation appears o be
ineffective  because  shippers can get
around the 3%-mile restricrion i they want

working with local carrers whe

OrESDes] 10
Setweens LS

oS, see
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aip-motor intermodal service is based on such
route authorisy,

Deregulation of Trade: The Potential for
Increased North/South Trade in North
America
Over the past few centuries, domestc and
international rading pansporation parterns in
Canada, the United Stazes, and Mesico have
had a basically east/west orientation. This s
due largely to geographic orlentations of the
respective  countries and with predominant
international trading patterns with some of
their largest international trading pastners. The
one exception is the large volume of goods
thar flows between the United States and
Canada.
This pattern is expected o change in the

next few decades for each of these countries.

rading patterns, and the affected transporta-
ton infrastructure, will ke a renewed
emphasis in a more north/south erientation,

(.8 ~Canadian Free Trade Agreement

A new frade agreement started on January L
1980, when the United Swmies and Canada,
based on the US~Canada Free Trade

TUn a4 process o reduce trade

Agreement, D

and ransporaiion barders and other restic-
rions between the wo countries. Reduced
srucking and rail costs between the two coun-
tries, and easier access for new  ndusiry

enrrants due to deregulation were part of U
important agreement. AT the same tme. the
agreement made possible the potental for
reduced minthridge and landbridge costs, and
allowed Canndian ports such as Halifax and

Vancouver o compete effectively with 1.5,

iy souh of th

North American Free Trade Agreement
INAFTA)
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its distrilnyion

ensures that scks
companies will continue 10 take
advantage of oains they made through infor-
mad agreements with Mexico, These informal
agreements affect the ability to market ser-
vices; operate unit trains: CONSruct, own, and
Operdte terminals; and o finance il infra-
stricture. NAFTA also opens up full investment
and operating rights o US. and Canadian
companies in Mexico's port facilifies.

For the moror carrier industry, Mexican
trucks, starting in 1995, were allowed into the
United States us far as the four hopder states:

California, Arizona, New Mexico, and Texas.
US. trucks have the same privileges. By the
vear 2000, all restrictions on cross-border
acresq should be lified: trucks from each of
the: three countries will be able o travel with-
in each other's borders to deliver or pickup
international cargo. Progress with o pening
this sector of the husiness hus | been cl;ffzculr
because of sharp differences in sat fety regula-
tons, including driver qualifications and i 1ck
length and weight

Need for Infrastructure I mprovement

The success of NAFTA transportation issues
will depend heavily on the need 10 Hnprove
infrasiructure herween the (hree countries.
For the United Stares and Canada, much of
that infrastructure is  alreq v in place,
although Emr)mvemem‘e are constantly being
made o upgrade corridors that will see an
increase  in m'?i}fﬂc‘y ith transportation.
Between the United States and Mexico, much
of the infrastructure improvement for high-
vays will be funded by private companies
V\J..K.,E]. i turn, will (hng_,c* tolls. Government
agencies will estihlish cmc? enforee maximum
Wl rates. Railroads, however will aeed 0
work with Mexico's national raile road, which

i the process of being  privatized, 1o

ERSUTC Cargo ransported by il moves effi.
clentdy. In recent vears, US. railroads have

ool

experienced i increase in cargn

unspored between the United Stares and
Mexico, This rend is EXDECTed 0 continue,

NAFTA and Ocean T ransportation

Qtean ansporaton will eXperience some
nges s well Tangled restrictions

Inhor and other interests

mxajor chas
imposed 10 protect
has reduced marine 1 ansportation betwesn
Mexico, and Canada, The
dominant seaports in Mexico are along the
Guif Coast, reflecting Mexico’s long estab-
lished relations with ¥ Europe; most west coast
frade is with Asia, With the potentia] for
shorter sea routes to the United States and
Canada, however, ports i Mexico will need
to invest heavily in port infrastructure thar
can better accommodate smaller and more
frecruent vessel activity than presently exists,
One siep toward Improving these conditions
Is the move wward privatization of these
ports, thereby attracting more private invest-
ment. In addition, discussions have focused
on - starting lanahucg.,t- services via Mexico,
which could compete with .S, land} bridge
services and vessels using the Panama Canal.

United Swares,

Impact on Small Businesses

One of the biggest concerns with trade agree-
ments is their impact on small- and medium-
size businesses. Shifts in economic activities
use relocation of businesses 1o other
geographic areas within North  America 8
remain competitive, including other emerging
tracing blocs. Many companies have started 1o
look at North America as a single distribution
region. This new perspective requires in-depth
investigation of how business is conducted
and of the transportation SYSLems necessary (o
connect then. Companies will need to devel-
op innovative and more competitive  trans-
portation corridors and services thar respond
to these new challenges. As an example,
Monterey, Mexico, is closer o Toronto,
Canada, than is Vancouver, British Columbia,

will cu

European Union and Transportation

The European Common Market, now known
as the EU started with the Treary of Rome in




1957, but only with the Treaty of Maastricht in
1991 have sweeping reforms been initiated in
areas such as transportation,

Ar the end of 1992, the 12-member
nations  of the EU—Belgium, Denmark,
France, Germany, Greece, ireland, Italy,
Luxembourg, the Netherlands, Portugal,
Spain, and the United Kingdom—-agreed on
appropriate regulatory reforms 1o lower or
remove exisiing trade among members, and
1o organize into a single international market.
In 1996, the EU expanded its membership to
include Austria, Finland, and Sweden.

The EU has a population of 360 million
and a GNP of $6 willion. Benefits expected
included a 6% savings ¢ the consumer and a
5% increase in the EUs gross domestic product.

EU treaty articles relating to competition
apply to interpational air transport between
member-nation airports and an open skies
policy for both government-owned and pri-
vate airlines. Under such flexibility, major car-
riers could merge or even buy out other car-
riers 1o improve domestic and international
routes and take advantage of greater cost eco-
nomics through improved rationalization of
services and operations. Only 3 to 10 carriers
are expected to exist by the year 2000, and
they will probably be in a stronger position to
compete with other foreign carriers for both
passengers and cargoes.

Rail and highway will also experience
major changes. B rail carriers, most of which
are siill nationalized, are required to develop
rationalized operating svstems (o enhance
cross-border switching of locomotive equip-
ment and crews; open access to rail nerworks
for one another, third partdes, and private rail
operators; and improve wacking and control-
ting of operations. Highway transportation,
hich i muzin mode for semiprocessed
goods in Europe, will operate
sgulated  highway
United States. The highws
must deal with economic and envi-
sed highway traf-
fe These im ;’)Z%ds have led o roadruse wil

the  der

jan

ab impacts of

systens and include indirect costs Lup 10 nov

the «;;‘uzmm:miy}, increased operat-
itions (as on the Alpine
o oblections of increased numbers of

transit high-

ard substandard wucks using highly
14 i Germany.
Currently, muritime  commerce  reforms
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tremendous influence on related industries
and services. The maritime package includes
cargo-sharing  arrangements; measures to
address unfair pricing by reducing costs of
inland transport, especially road haulage;
improving the efficiency of water transport in
Central Europe, especiaily the Danube; and
formation of a master plan for pont develop-
ment whereby the EU, as a whole, decides
which pors to invest in and what type of
cargo is handled at the porrs. The master plan
might face considerable resistance given the
huge investments that are at stake,

The removal of regulatory barriers in com-
munications will affect the flow of informa-
tion, especially customs and real-time data,
between member nations.

All these steps are designed o create an
integrated, single Europe with free and fair
competition, supported by strategic communi-
cations and transport nerworks for economic
efficiency.

This reform package will have major
impacts on the status of non-EU countries,
including Switzerland, Former FEastern-bloc
countries, as well as he rest of the world, bro-
ker down info major trading blocs—such as
the United States/Canada/Mexico, China, and
the Far Fast rim—will need to adiust their trac-
ing practices, including restraints on frade, o
compete effectively with the full aniicipated
mmpact of the EU's reforms,

To move this process along, the European
Commission, the organization that is the exec-
utive branch of the European Padiament,
which includes transportation and competi-
tion, issued a policy paper in May 1997, The
paper, Intermodality and Intermodal Freight
Transport in the Furopean Union, recom-
mends a strategy for intermodal freight rans-
portation and reaffirms the need 1w reduce
road congestion, pollution, and accidents—all
of which are associated with highwav trans-
port. At the same dme, it recognizes
modal operations within the EU are restricted
by the lack of a coherent network of modes
and facilites where they are connected: the
“interoperability” between and within the
modes: and ineffective regulations and stan-
dards for ransportation, data interchange, and
related procedures.

13 PR
nab e

also included  proposed
actions o supporn intermodal transpormation,

including the development of vans-European

rail freight “freeways,” common pricing prin-
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differences EXISt with regard 1o Hability in
regulatory fequirements AmMong  modes,
Immragcncy sk forces have worked on
establishing uniform Previsions and Jimiry.
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Oceas Carrier Lifzéi{hy Provisions

The szmbm‘g Ruies, which Went into effect
in November 1992, on acean cartier liability
Were drawn up i 1978 under the auspices of
the Unijted Nations, They provide uniform
CoOmmon-carrer liability for OLean  carrierg
starting  from deceptance of gonds by 1he
OCeAn carrier to delivery g destinstion poIT,
The rules place the hurdey of proof on the
carrier. The Hamburg Rujes call for the cappi.
Crto be liable from the time it takes over the
CUZ0 in the port of loading unj) the time j
delivers it the pom of discharge. Thijs
includes the me when the CHTZO enters ang
leaves the terminal, rather than the former
“ships tackic-to-tackle (AT the time this book
Was written, the United Stages had not ratified
the Hamburg Rules because of different viegw.
POINts between shippers ang tarriers on the
limits of labiliy )

Uniform International Intermodal Liabilisy
Rrtles

The concept of uniform internationa) Liabifity
rules for intermaoda! Wansport (with emphasis
o1 land-seg) surfaced in the carly 19605 wirh
EXpansion of the Container revolution 1
BHENY pars of e world. The firg draft was
Started in 1045 under (he auspices of the
Internationg] Institute  for Unification  of
Private 14w and  the Comite Maritime
Internationa;. In 1967, 4 drag convention was
bproduced ar the “Tokyo Round. In 1977,
another drafr v discussed ar 4 meeting in
Londaon sponsored by the ;’mcrgovemmcm:%}
Maritime Consultative Organization and the
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Economic Commission for Europe.

In 1975, the Economic and Secial Council
of the United Nations requested that the Trade
and Development Board of UNCTAD estub-
lish an intergovernmental preparatory group
on international intermodal transport o pre-
pare a preliminary draft convention “bearing
in mind, particularly, the needs and require-
ments of developing countdes.” UNCTAD
veered from the London draft, which had
been prepared largely by delegates from
developed countries, and held six preparato-
ry sessions and a two-part diplomatic confer-
ence, from which the United Nations
Convention on International  Multimodal
Transport of Goods was finally adopted in
May 1980,

Although there remain controversies from
different public and private organizations
regarding the intent and specifics of the con-
vention, UNCTAD released a commercial and
policy guide in 1997, The guide, Multimodal
Transport  Handbook  for  Officials  and
Practitioners,” stresses that a coherent institu-
tional and legal regime would have (o cover
“the systematic rationalization of procedures,
information flows, and documentation related
o trade and transport in a country.” It identi-
fies major issues 1o be recognized by the pri-
vate and public sectors in the devetopment of
intermodal transponation, both in developed
ancl emerging countries, Among the issues
icentified are: mwansport policy; infrastructure
and technological developments; dereguia-
tion, updating of naticnal laws and regula-
tons; and customs, banking, insurance, and
commercial activities.

Some international wade agreements such
as the Caragena Agreemient of ANDEAN
Venezuel,  Colombia,
already adopted

won on intermodal ans-
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application or by several governments for
international application) imposes a uniform
systern to replace what otherwise can be a
confusing patchwork of differing modal Labil-
iy limits and procedures.

The deregulatory approach lets competi-
pon seek the lowest rate level for the con-
sumer's benefit. The two approaches are still
being debated and only tme will rell which
system will prevail.

International Air Carrier Liability

The Warsaw Convention, a irealy governing
liability procedures and limits for air trans-
portation, was adopted in 1929 and ratified by
the United States in 1934, In 1983, the US.
Senate questioned the validity of the Warsaw
Convention by voting against two facilitating
arnendments known as Montreal Protocols 3
and 4. The convention is siill effective, albeit
weakened. Montreal Protocol 4, drawn up in
1975, however, gave the “green light” finally
to the air waybill with an electronic record of
carriage.

The Warsaw Convention applies o inter-
national air-surface intermodal transportation.
which is covered by a single air waybill, and
subiect to 2 through rate. However, airline
deregulation encourages creativity in the
establishment of through mtes for carriage and
lability, and the conflict in philosophies car-
ries into international air-surface intermodali-
v as well

The Sraggers Rail Act and the Motor
Carrier Act are applicable to U.S. interstate and
foreign commerce. Where the domestic sur-
face portion of the haul has been deregulated
{as in the case of rail intermodal}, domestc
and international air carriers are free © inoro-
duce separte liablity provisions for

their por-

tion of the haul.

Intergovernment Regulation of
intermodal Container Safery
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However anvihing dealing with standardiza-
ton of conditions relating 1o intermodal con-
fainers has an effect on intermodal activiry,
Alr containers currently are exempt from CSC
regulazions, and the exacr dividing line
between air and sea containers has yet to he
fully defined. To he completely infermodal,

entially, the CSC is a maritime activiry,

Endnotes

H-RCn CONtiners ool Bave (oomeer OS8O

stiandirds,

Greater Scope for Intermodality

The record

nier-

Lstioms

Buencies are

CUrs

7

ions, so they apply w© the
ment of freight via several modes. in oth
cases, they are working wward elimination of
restrictions, o allow room for commercial
Ingenuity, Relaxation of government conirols,
combined with technological improvements,
such as computerized raling, intransit visibili-
ty. electronic commerce. improved  inser-
modal connector infrastructure. fuel-efficient
vehicles, and higher uck weiglit limits,
PIOMIse even greater oppartunites for inter-
modality in the years ahead.

Lo Significan: parts of this chapter were derived from irformation found in David 1. DeBoer's book,
Figaybeck and Containers: A History of Rail Tntermodul on America's Steel Highwery. San Marino,

CAL Golden West Books,
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Discussion of safery regulations are found in Chapter 11 of this book,
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