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Sample “Gold Standard” Brief

Burger King v. Rudzewicz (S.Ct. 1985), p. 137

Substantive Claim  

Plaintiff/appellee Burger King Corp. (“BKC”) sued franchisees Rudzewicz and MacShara in federal district court in Fl. for alleged breach of contract, seeking injunctive relief and damages for unpaid debts.

Pl. Burger King Corp. sued Def. Rudzewicz in Federal Distric Court for the S.D. of Fla. for breach of contract and trademark infringement, seeking injunctive relief and damages.

Note:  The edited version of the case leaves out the details regarding the legal basis for the lawsuit.  From the fact that BK invoked trademark SMJ (p. 138, line 8, we can infer that one of the claims was trademark infringement.)  The  edited version of the case does not specify the relief requested by plaintiff, but the judge awarded damages and injunctive relief, so we can infer relief requested from the relief awarded.

Procedural Posture

Plaintiff Burger King seeks review (on grant of certiorari) by U.S. S. Ct of 11th Cir’s reversal of a judgment of the U.S. D. Ct. rejecting the def’s challenge to the d. ct’s exercise of pj over def’s

Burger King, Plaintiff, was granted cert. by U.S.S.Ct. for review of Cir Ct’s reversal of D. Ct’s denial of Def’s challenge to personal jurisdiction.

Notes:  1)  I like the use of the present tense in the first version, because that’s the way you will state the procedural posture of a case you are arguing.

2) The edited version of the case doesn’t refer to the grant of certiorari, so it would be appropriate to include a (?) to indicate drawing of an inference.  The term “appeal” has both a general meaning and a technical meaning (appeal “as of right” as opposed to discretionary review via certiorari), so I like the use of the technical term, rather than simply saying BK appealed.

Const. Provision, Etc. Interpreted

U.S. Const. Amend. XIV, §1 D.P. clause  “No state shall . . . deprive any person of life, liverty, or property without due process of law.

Black Letter Law.
· International Shoe “minimum contacts so as not to offend traditional notion of subst. justice and fair play.”

· WWVW “Foreseeability” subtest.  Would a reasonable person foresee being haled into court?

· WWVW “purposefully directed activities at residents of forum state directly leading to litigation

· Hanson “Purposeful availment” subtest

International Shoe minimum contacts test;  Hanson purposeful availment test; and McGee state interest test

Note:  Burger King cites to numerous precedents, so this section can be very long (and was in many of your briefs).  I’ve chosen two relatively short versions – fine as long as you can state the tests in more detail.

Rule Choice

The parties are arguing more on the application of  the subjective standards to the facts of the case than between different rules:  both sides seem to buy into “minimum contacts” and “traditional notions of fair play and substantial justice” sestablishing pj and neither side rejects any of the sub-tests created by previous S.Ct. cases and used by the other sie.  They just emphasize diff. subtests and their application to the facts.  [Pl – purposeful availment/Def foreseeability and reasonableness]

(1) Def’s minimum contacts w/ the forum state are not established by: the “boilerplate declarations” of a contract written by the other party or the negotiations with the party in the forum state when the Def has “a characteristic disparity of bargaining power” and has almost solely been in contact w/ the Pl’s office in the state where the Def is located rather than in the State where the Pl. is filing suit.  (2)  Prior negotiations, future consequences, terms of the contract, party’s actual course of dealing and whether a contract ha a substantial connection with the State (McGee) are the factors when deciding  whether “minimum contacts” have been established.

Option 1:  State where lg. nat’l corp. is headquartered can’t assert  specific jurisdiction over non-resident franchisees in breach of k (franchise agreement) cases between large national corp’s and “local” franchisees based on routine negotiation of k (franchise agreement).  Option 2 (court): State where lg. nat’l corp. is headquartered may assert specific jurisdiction over non-resident franchisees in breach of k (franchise agreement) cases between large national corp’s and “local” franchisees using criteria from Shoe and other precedents despite disparity of bargaining power

Note:  It’s difficult to formulate a rule choice in Burger King and you all understandably seemed to struggle with the task.  The first example legitimately concludes that this case isn’t really about a “rule choice”, but about application of agreed upon rules.  The second example states the choice as between which facts to emphasize, so the rule choice looks similar to the issue statement.  Both approaches  are plausible.  The third example is mine:  although the court doesn’t expressly say so, I think that the “rule choice” has to do with how we will treat franchise agreements under the minimum contacts test, and that some lower courts were groping towards a presumption against  jurisdiction in these cases.  
Procedural Issue

Under 14th Amend. D.P., may a fed. d. ct. assume jurisdiction over a def where:

1) def’s only contact with forum state is establishment of K for purchase of franchise from resident corp. pl.

2) K was a non-negotiable, standard form drafted by pl. 

3) Suit arises from this K

4) K expressly provides that the laws of the forum state will govern disputes   

Under the U.S.Const. Amend.XIV, section 1, and S.Ct. case law, may a trial court assume personal jurisdiction over a defendant if:

1) The defendant is a citizen of another state

2) The defendant ha never travelled to the forum state.

3) The defendant is a franchisee who has entered into a long-term franchise contract with a corporation from the forum state and that contractual relationship gives rise to the present cause of action. 

Note:  I’m asking you for a narrow issue statement.  You narrow the issue statement  by 1) including the source of law (pull this from the Const. Provision section of the brief) 2) focusing on the legal question – what procedural action was the trial court being asked to take (pull this from your procedural history/posture)  in your issue 

Rationale
	Supreme Court / Plaintiff Argued:
	Eleventh Circuit / Justice Stevens Dissenting S.Ct. / Defendant argued:

	Shoe min. contacts criteria satisfied based on long term contract w/Co. headquartered in forum St. 
	Shoe min. contacts was satisfied because there was no license to do business and no sale of goods or services to the forum St.

	Hanson purposeful availment criteria is satisfied because def. deliberately sought out a Co. headquartered in the forum St. and because the def. signed a contract with a provision providing that all disputes would be governed by forum St. law. 


	There was “a characteristic disparity, of bargaining power” and “elements of surprise” and that def. lacked “fair notice” and that the provisions suggesting the contrary were merely “boilerplate”. 

	A contract can establish min. contacts based on the substance of the contract. 


	A contract cannot establish min. contacts (under Hoopeston?)

	Shoe min. contacts criteria for “fair play and substantial justice” was met because personal jurisdiction in the forum St. was foreseeable and could have been planned for “In light of (def.’s) voluntary acceptance of the long-term and exacting regulation of his business from (pl.’s forum St.) headquarters, the ‘quality and nature’ of his relationship to the company in (the forum St.) can in no sense be viewed as ‘random’. 


	“Fair play and substantial justice” criteria for personal jurisdiction were not met because def. “lacked notice of the possibility of suit in (forum St.)” and because a trial in the forum St. would make it difficult for def. to call witnesses from his remote place of business. 


Note:   Many ways to do this.  I like the way this one juxtaposes argument & response horizontally. I wouldn’t choose to do complete sentences & would  paraphrase more.

�  I’m including alternate versions of most sections, taken from briefs submitted by the class, except as noted.
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