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 Points
      Points
PART I Short Answer (25 points)



        

Possible
       Awarded

	1.  Brief – Substantive Claim – Parties, claim, court, relief
	2
	

	2.  Brief – Procedural Posture - 
	3
	

	3.  Brief – Narrow Issue Statement- source of law
	½
	

	                 Legal issue
	½
	

	                 Facts - 
	3
	

	4.  a)  Rules of Decision Act/Erie – substantive law
	2
	

	     b)  Procedure – Pure Erie (Hanna/Byrd)  
	1
	

	            York  s/l apply state law
	1
	

	5. Pickel Complaint a) Defenses – 12(b)(1) SMJ 
	½
	

	             Must plead SMJ
	½
	

	              Here pj, but not SMJ
	        ½
	

	    12(b)(6) failure to state claim
	½
	

	     Must plead something for each element
	½
	

	      Here:  missing causation
	½
	

	     12(b)(2) PJ  + Nat initiated
	1
	

	b) How raise  - pre-answer motion v. answer
	1
	

	     Here – advantages of motion
	1
	

	c)  When must raise?  
	2
	

	     When will raise?
	1
	

	6.  Pickel action in reponse to WW motions – What?  Amend
	1
	

	    Why?  !2(b)1 and (6) - fixable
	1
	

	     When? – 15(a) time frames
	1
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    25              ______
PART II  Policy (15 points)

	Policy concerns – Avoid default by defendant
	2
	

	     Avoid burden on defendants
	1
	

	Access to court for plaintiff
	2
	

	Application:  Indiv’s v. businesses 
	½
	

	          Wealth disparities
	        1
	

	Impact of technological change      
	        1
	

	      Travel + communication
	1
	

	      Significance of internet
	1
	

	Federalism/sovereignty concerns
	2
	

	     Impact on U.S. courts’ workload
	1
	

	Law & economics arguments 
	½
	

	        Effect on Industry
	½
	

	Rules & Standards
	½
	

	        Nature of test applied here
	½
	

	Gilbert analogy
	½
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    15              ______

Question III, (60 Points)

Subject Matter Jurisdiction (25 points)

	I   Subject matter jurisdiction:  spot issue
	2
	

	Defense:  12(b)(1)
	½
	

	Rule Art III fed cts original jurisd fed ?, diversity, etc.
	¼
	

	R.  SMJ at time complaint filed
	½
	

	R:  1331: fed question: arising under 
	½
	

	         well-pleaded complaint
	½
	

	Application:  claim = federal trademark infringementl 
	½
	

	Conclusion:  fed question
	        ½
	

	R:  1367 supplemental jurisd.
	½
	

	    All claims arising out of same case or controversy – Art. III
	½
	

	Meaning of  “same case or controversy”.
	½
	

	A.:  same factual circumstances
	½
	

	§1367(c)(3)  Decline supp. jurisd if dismiss state claims    
	½
	

	A.:  we think can knock out fed claims early
	½
	

	C.  So likely ct dismiss state claims if no ind. basis jurisd.
	½
	

	Rule: 1332:  diversity + amount in controversy   
	½
	

	        Complete diversity required – no pl same as any def
	½
	

	         1332(a)(1) – citizens of diff. States 
	½
	

	          1332(a)(2)  + subject of foreign state
	¼
	

	        Amt in controversy must > $75k, exclusive of costs/int
	½
	

	        Amt in contr unless face of complaint shows not met
	½
	

	A:    Alleges $75k damages + injunction
	½
	

	        $75k not enough
	½
	

	        Value of injunction?
	½
	

	C:   amt in controversy likely met
	¼
	

	R:   Indiv citizenship = U.S. citizen + state citizen
	½
	

	      State citizen = domicile, residence + intent to remain
	1
	

	      Changing domicile – residence + intent      
	½
	

	Student:  over 18, same rules
	½
	

	A:  Bill Pickel –  check U.S. citizenship
	¼
	

	            Residence + intent seem clear WA
	½
	

	A.  Cameron Pickel – WA before attended college
	½
	

	       College – signs changed to MA – vote, car, apt
	½
	

	             Signs didn’t change – travel, WA, returned after grad
	½
	

	        Need info on subj. intent
	½
	

	        If did change to MA, impact of 7 mo. return to WA
	½
	

	 R.   No 1332(a)(1) smj if citizen domiciled abroad        
	½
	

	          Effect of of time in Mexico?
	½
	

	C.   Likely still WA???
	¼
	

	R. : 1332(c)(1)   Corp. 
	½
	

	R.  state of incorp. or ppb  
	1
	

	A Jamomo – ambiguity in question – refers to Pickels only
	½
	

	             WA/WA
	        ½
	

	A.  WW – Incorp. – last year moved to Cook Islands 
	½
	

	      PPB – moving – Mass. v. Miss.
	½
	

	Need more info on timing, what  moved when suit filed 
	½
	

	C:  Diversity unless Cameron & WW both MA
	¼
	

	    Seems unlikely
	¼
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                4 ½        ______
Personal (Territorial) Jurisdiction) (35 points)
	I:  Issue – PJ
	2
	

	  Defense:  12(b)(2) motion to dismiss
	½
	

	R:  PJ of fed ct – Rule 4(k) 
	½
	

	      Long-arm + const limits
	½
	

	R:  Long-arm – MA – 1 step
	½
	

	      State const.?
	½
	

	 14th Amend. d.p.    
	½
	

	R:   Minimum contacts test (in full)
	2
	

	     General v. specific jurisdiction:  claim related to contacts?
	1
	

	      Purposeful availment – Hansen
	1
	

	      Foreseeability  - cf. WWVW
	1
	

	      Stream of commerce analysis – N/A
	¼
	

	      Subst justice and fair play as separate factor
	½
	

	      Relevance of trad. framework–presence, consent, domicile
	½
	

	      Interest of pl
	½
	

	      State interest
	½
	

	A.  Cameron – Domicile in Mass?
	½
	

	          Significance of school contacts otherwise
	½
	

	Claim contact relationship – met Nat at school
	½
	

	          Claim arises out of contacts w/ her
	½
	

	A. C/B/J  Franchise k – Nat initiated via e-mail
	½
	

	           Signed in Mexico
	½
	

	            Thought business moving to Calif.
	½
	

	            Structured for minimal oversight
	½
	

	            But remitted payments to Mass. – 
	½
	

	                       how long?
	½
	

	Claim arises from failure to remit payments to MA
	½
	

	      Arguably specific jurisdiction
	½
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            16-3/4
        _______

	Cf. Burger King – Effect of contract
	¾
	

	       distinguish = no forum clause
	¾
	

	       Sophistication of Bill/Cameron
	¾
	

	Foreseeability – Impact of Nat’s change of heart re: CA
	½
	

	       Distinguish Hanson, WWVW
	½
	

	Burden on def’s
	½
	

	      Cameron already travels lots
	½
	

	      Appears web business can be done via internet
	½
	

	      Cheap travel
	½
	

	      Business k, not consumer k
	 ½
	

	Pl’s interest – access to cts
	½
	

	    But not even Mass corp. anymore
	½
	

	State’s interest – protect citizens
	½
	

	     But  WW no longer Mass citizen
	½
	

	A:  Bill Pickel – Trad criteria –no presence, consent, domicile
	½
	

	         Minimum contacts – nothing indicated beyond franchise
	½
	

	C.  Ok
	½
	

	A.  Jamomo– ambiguity in question
	½
	

	         Contacts all from franchise
	½
	

	         Treat corps & indiv’s any differently?
	½
	

	Strategy:  Close case – can distinguish BK but ct might allow
	½
	

	      Is it worthwhile spending $ req’d to litigate this?
	½
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   13 ¼         _______

Venue/Venue Transfer (10 points)
	I:  Issue – Venue/Venue transfer (no fnc in fed ct)
	1
	

	R:  28 U.S.C. 1391(b) – because jurisd not solely on div.
	1
	

	R:  28 U.S.C. 1391(b)(1) any def resides if all same State
	½
	

	      28 U.S.C. 1391(b)(2)  subst part of events
	½
	

	      28 U.S.C. 1391(b)(3)  any def subj to pj if no other venue 
	½
	

	A:  (1) all def’s not reside in Mass
	½
	

	      (2)  Subst part of events – remit payments??  Add’l info
	2
	

	      (3)  Venue available in WA
	½
	

	C:  Venue not appropriate?
	½
	

	R:  1631 – tx to dist where pj available 
	1
	

	      1404 – tx if more convenient
	½
	

	A:   1631 – venue wrong in Mass, ok in Wash
	½
	

	       1404 Wash more convenient??  W’s, 
	½
	

	C:  Conclusion – venue wrong, tx ok
	½
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               10
        _______
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