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Instructions:

1. This is a closed book, open supplement examination.  You may bring your Cound, Friedenthal, Miller, and Sexton 2002 Civil Procedure Supplement, and it may be tabbed and annotated. You may also bring the Case File that was distributed by e-mail on the afternoon of Monday, December 16, with any handwritten notes you have made directly on it.

2. Think hard, learn lots, and have a healthy, relaxing, and enjoyable holiday!

3. This exam consists of three questions, a casefile and a draft complaint on eleven pages inclusive of this instruction page.  Before beginning, be sure you have all pages and that they are in the correct order.

4. You may keep this copy of the exam questions.

5. You have five minutes walking time after the end of your exam in which to reach Room 310.

6. Remember:  other people in your exam room may be taking exams for other classes that are longer or shorter than the one you are taking.  You are responsible for keeping track of how much time you have for your exam.

7. DO NOT READ BEYOND THIS INSTRUCTION SHEET UNTIL 1 p.m.
QUESTION 1.  (80 points, out of 100.  Suggested time: 2 hours)
As Vero Weis, write a memo to Bebe Barrister in which you:

1) (10 points)  Identify any objections you would expect defendants to raise concerning the choice of forum, if you file the lawsuit in federal court in the Western District of Washington.  Specify which defendants you would expect to raise these concerns and indicate when and how these defenses would need to be raised

2) (70 points) Write a concise memo analyzing each of the objections identified above.  If you will need to engage in additional fact investigation or informal discovery, indicate what additional information you would want to obtain.  If you think you could usefully limit pretrial wrangling over choice of forum issues by changing the configuration of parties, indicate how you would do that.  

QUESTION 2.  (12 points. Suggested time: 18 min.)

Part A (6 points.  Suggested time: 9 minutes)  

As Vero Weis, write a memo to Bebe Barrister providing feedback, positive and negative, as appropriate, on the draft complaint.  If you think that, as written by Bebe, the complaint would generate any motions by defendants concerning the viability of the complaint or the viability of your filing the suit in federal court, indicate what those motions would be and why the defendants would make them.

Part B  (6 points.  Suggested time: 9 minutes)

If you later discover that the insurance investigators are wrong about who manufactured the seat belt, what can you do? As Bebe Barrister, summarize your course of action, and the legal basis for it and identify any obstacles you would expect to encounter. 

QUESTION 3.  (8 points.  Suggested time: 12 minutes.)     

Answer the following two questions from the perspective of Bebe Barrister.

Part A  (2 points.  Suggested time: 3 minutes.)
What do you suppose your lawfirm’s fee arrangement with Ms. Maran is?  How would this affect your interest in engaging in extensive pre-trial motion practice on procedural issues?

Part B  (6 points.  Suggested time: 9 minutes.)

Washington state does not allow punitive damages in state court claims.  (Truly.)  

Will this information affect your choice of forum?  Why or why not?  If you need additional information before making a decision about this question, indicate what it is.  
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Memo to File

From:  Bebe Barrister, Associate

Re:  Initial Interview Summary, Divine D. Maran

Date:  December 10, 2002

Divine D. Maran is seeking our assistance with filing a lawsuit for her injuries arising from a serious car accident on April 3, 2001 just outside Bigtown, Vermont.

Personal Background 

Ms. Maran is a twenty-five year old woman who graduated from S.N.O.W.
 Law School in Camspan, Massachusetts in June of 2002.  She grew up in the small town of Holiday-tree-town, near Olympia, Washington.  She still keeps her college books, and some of her clothes and personal items at her parents’ home.  Having been in school outside the state for the last seven years, she hasn’t really settled down anywhere else.  She has just started working for Statewide Legal Services as a LawyerCorps Volunteer at their Seattle office.

At the time of the accident Ms. Maran was a passenger in a car driven by her boyfriend, Al Talltexan.  For spring break they had taken a short trip to Quebec City in Canada.  They were returning to Camspan to complete work on papers to satisfy the law school’s advanced writing requirement.

The Accident

It was a light and snowy afternoon on April 3, 2001 around 3:30 p.m. about five miles outside Bigtown, Vermont.  Ms. Maran was napping when the car she was riding in collided with a Tommy’s Bread Company delivery truck.  The truck was driven by John Inglish Moffin. 

The cause of the accident is undisputed:  Mr. Moffin fell asleep at the wheel and strayed over the center line into the oncoming lane.  What might have been an easy case, however, is complicated by three facts.  First, the Tommy’s Bread Company and its insurer have taken the position that Mr. Moffin was acting outside the scope of his employment at the time of the accident, and that Tommy’s is therefore not liable for the accident.  (Apparently, Mr. Moffin had taken the delivery truck across the state line after morning deliveries and was just returning it to the bakery.) Second, Mr. Moffin has no assets and no liability insurance from which a judgment in favor of Ms. Maran could be satisfied. Third, Ms. Maran’s injuries were seriously aggravated by a malfunctioning seatbelt.

The Injuries

Ms. Maran’s seatbelt malfunctioned during the accident.  As a result, it did not tighten fully and it rode up approximately several inches higher than prescribed.  Ms. Maran was therefore thrown with considerable force against the lap belt, which was drawn across her abdomen.  Ms. Maran suffered a compression fracture of her T-12 vertebra, and several cracked ribs.  The emergency room doctor suspected a ruptured spleen and therefore performed exploratory surgery that required a large incision.   Fortunately, the problem turned out to be only a bruised kidney, but thanks to a condition known as keloid scarring, it produced a very visible 3” scar. 

The Aftermath
Ms. Maran spent three weeks in the Bigtown hospital, followed by four weeks in the S.N.O.W. infirmary, and a month of physical therapy and rehabilitation.   Her medical costs exceeded $50,000.  As a result of the accident, she was unable to take her examinations and complete her advanced writing requirement paper on time.  This delay had unfortunate consequences: Ms. Maran did not graduate with her class in June of 2001 so she was unable to take the bar examination in July 2001 as planned, and a post-graduation job offer with Cleveland Legal Aid was withdrawn.  She was forced to remain in Camspan through the summer of 2001 to complete her coursework, suffering through an extraordinary heat wave.  She decided to return to Washington State to be near her family while she recuperated from her injuries.  She rented a house in Seattle with a law school classmate and began looking for work here, but the job market was very tight.  She successfully took the Washington bar examination in February 2002 and after considerable thought accepted a one-year position with Lawyercorps, an innovative program that provides lawyers with small stipends to cover their living expenses while they provide legal services to poor people.  She has not yet decided whether she will remain in Washington after her one-year commitment to LawyerCorps ends.

Memo 

To:
Maran File

Re: 
Preliminary Investigation 

Date: 
December 10, 2002

After my initial interview with Ms. Maran, I spoke with investigators for Mr. Talltexan’s insurance company and the insurance company for Tommy’s Bread Company, and with Mr. Moffin.   I also did some background investigation concerning the various players in this situation.

The Defective Seatbelt

Both Mr. Talltexan’s insurance company and the insurance company for Tommy’s Bread Company investigated the accident.  Both have concluded that Ms. Maran was wearing a seatbelt that was manufactured by Slippery Seatbelt Company.

Slippery Seatbelt Company

Slippery Seatbelt Company is a company incorporated offshore in the Caribbean on the Island of Blue-Skies-and-Sandy-Beaches.  Slippery has operations maquiladoras, or foreign owned manufacturing plants, in the free trade zone along the U.S./Mexican border.  Slippery’s products are sold to automobile manufacturers around the world, but most of their business is with Huge Auto Company in the United States. Consumer protection advocates claim that Slippery’s seatbelts are negligently designed and manufactured.  Their claims have been the subject of at least one expose by the Fifty Minutes television program.
Huge Auto Company

Huge Auto Company is incorporated in Delaware and has its headquarters in Flint, Michigan.   It has manufacturing plants in five mid-western and southern states, and auto dealerships in every state in the U.S. Huge has gross sales of approximately $150 billion per year and net profits of $3 billion per year.  Sales in Washington state account for 3% of both Huge’s gross sales and their profits.

Tommy’s Bread Company

Tommy’s Bread Company is incorporated in Delaware and has its principal place of business in Massachusetts.  For fifty years Tommy’s has sold bread products throughout New England.  Over the past decade Tommy’s has been expanding their business by means of catalogue and internet sales of specialty bread products, which now account for approximately twenty per cent of their gross revenue.  They have an interactive web site on which customers can place orders.  I haven’t yet been able to find out what level of sales, if any, they have done with customers in Washington State.

John Inglish Moffin

I also spoke with John Inglish Moffin, the driver of the bread truck.  After the accident he was fired by Tommy’s and he moved to Seattle, where he has several relatives.  As he lacks liability insurance, at this point he is not represented by an attorney.  I have the impression that he has a drinking problem and I had some concerns about whether he understood that I represent Ms. Maran, so I tried to be very careful not to violate the requirements of RPC 4.3 governing communications with unrepresented parties.    Mr. Moffin was very distraught about the accident and seems to feel a great deal of remorse.  He wasn’t entirely coherent, and repeated himself a lot.  He confirmed that he had taken the bread truck to Vermont after his shift. But I got the impression that 1) he took the truck in for repairs by an old friend while he went to visit a bar with a lady friend and 2) this wasn’t the first time such a thing had happened.  So maybe we can overcome the claim that he was acting outside the scope of his employment.

Memo 

To:
Maran File

Re: 
Preliminary Legal Research 

Date: 
December 10, 2002

I have located the following statute
 that is relevant to drafting the complaint in the Maran case.

RCW 4.28.1855 Long-Arm Statute -Acts submitting person to jurisdiction of courts


The courts of Washington State shall have jurisdiction over any person (either an individual or a corporation) who is not a citizen or resident of this state under the following circumstances:

(1)  If the person, or his agent, engages in any of the following acts, the courts will have jurisdiction over claims arising from these acts

 (a) Transacts any business within this state;
(b)  Commit a tortious act within this state, or a tortious act outside the state that has effects within the state;
(c)  Owns, uses, or possesses any property whether real or personal situated in this state;
(d)  Contracts to insure any person, property or risk located within this state at the time of contracting;
(e) Engages in sexual intercourse within this state possibly resulting in conception of a child;
(f) Lives for a period of time in a marital relationship within this state

Memo 

To:
Vero Weis

From: Bebe Lawyer, Associate

Re:  
Maran Complaint

Date:  December 16, 2002
Attached please find a very rough first draft of the complaint in this case.  I would appreciate any feedback you can give me.   I have drafted the complaint for federal court.  But I’ve also considered filing in state court in Fruitjar County.  I’m thinking Fruitjar County, because Divine grew up there and her parents live there, so jurors might be inclined to sympathize with her. (Of course, there is the problem that she went off to SNOW Law School, which might generate a backlash.). In the last three years, we’ve seen several exceptionally big verdicts for plaintiffs in cases coming out of Fruitjar County.    

�  The “We Represent Real People” plaintiffs’ personal injury firm, Seattle, WA


�   The usual disclaimer:  “Nothing in this story is based on real people or events.”  But it was very loosely inspired by real events that took place a quarter of a century ago.  Though, thankfully,  her saga was much simpler and more easily resolved, the Divine Prof M has a three-inch scar and a bump on her back to prove that it was not a complete figment of her imagination.


� Snooty Northeastern Overpriced Worships-itself


� Don’t bother looking for it.  It doesn’t exist outside this exam-world.
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