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Part I.

1.  Substantive claim.  Pl. DVD CCA sued Def. Pavlovich in Calif. Superior Ct. for misappropriating trade secrets, seeking injunctive relief.

2. Procedural Posture.   Pl. obtained state S.Ct. review of decision [interlocutory appeal via writ of mandamus, if this is same as Asahi?] of Ct. App. upholding[??] decision of trial ct. denying[?] motion to quash service of process.   [Note:  the brackets indicate material that is edited out of the opinion but can be inferred via a careful reading of the case.]
3. Under Calif. long-arm statute and D.P. should the court grant a motion to quash service of process on ground court lacks p.j. where:

a. Def. is non-resident of forum state

b. Def. has never worked, had place of business, telephone, bank account or property in forum state

c. Def. has not solicited business or has business contacts in forum state

d. Def. founded and leads organization that operates web site that:

i.       Is one page

ii. non-interactive

iii. links to other sites that provides information about defeating encryption technology

e.  The organization posted on the website source code of a program that allows users to circumvent technology for encrypting copyrighted information on  DVD’s

f. Defendant knew that:

i. the posted source code was derived from the     encryption technology algorithms

ii. reverse engineering the algorithms was illegal

g.  Defendant had heard that there was an organization which you had to apply for a license for the encryption technology

h. Defendant did not know that:

                i.   pl. was the organization

                ii. pl. had its ppb in California

4. a.  Under 28 U.S.C. 1652, the Rules of Decision Act,  “the laws of the several states . . . shall be regarded as rules of decisions in civil actions in the courts of the U.S., in cases where they apply.”  This basically means that state substantive law applies.  Here:  The claim is based on state trade secrets law, which provides the rules of decision for this case, so California law applies.

b. Under the Erie doctrine, where no codified federal rules are on point, the federal courts will apply state procedural law in some circumstances.  York specified that state statutes of limitations apply in diversity cases.  [Or Hanna test:  apply federal law unless would violate twin aims of Erie, avoid forum shopping and inequitable administration of laws.  Byrd balancing test:  if state law not outcome determinative or bound up w/ substantive rts/obligations, balance federal interest in uniformity v. state interest.
5.  a) Defenses:  12(b)(1) lack of subject matter jurisdiction.  Under Rule 8(a)(1) plaintiff is required to plead the basis for smj in the complaint.  It’s not just a pleading question, because  there is some question whether complete diversity exists, and therefore whether the federal court would have smj. . 
12(b)(6) failure to state a claim.  The complaint fails to state an element of a contract claim, namely causation .  
Could also consider:  Rule 11 motion for pleading interposed for an improper purpose;   12(b)(2) pj, though Nat initiated the contact with Cameron in WA;  affirmative defenses of s/l. though need to know the relevant statute and when the breach occurred.  [Note: Typically s/l’s on written contract claims are longer than s/l’s for tort.  The affirmative defense of failure of consideration seems inapplicable here.  Though the Pickels argue WW breached the contract by failing to provide the services, the contract involved a promise to provide services and that is sufficient consideration.]
b) Under 12(b) I can raise these defenses either by a pre-answer motion, or in an answer.  Given that plaintiff can probably re-draft the complaint to state a claim, I’m inclined to raise the 12(b)(6) defense by pre-answer motion, so I don’t have to waste time answering a complaint that will be amended.  
c) The defense of smj is never waived, even on appeal, so I don’t have to raise it at any particular time.  The defense of failure to state a claim is preserved through trial.  Because these are very basic defenses that are obvious on the face of the complaint, I’ll look as bad as plaintiff if I don’t raise them right away.
6. Under Rule 15(a) a party may amend as a matter of course, without asking permission from the court “at any time before a responsive pleading is filed.”  Under Rule 7, pleadings include the complaint and answer, and not motions.  Thus, a plaintiff may amend a complaint after receiving a 12(b) motion to dismiss without seeking permission.  So here, aside from hiding my face under the covers in shame, I will amend the complaint if defendant files a motion to dismiss and I’ll do it right away.  If defendant filed an answer, I’d be required to seek permission to amend.

Part II.

[Note:  Because I haven’t given a policy question in the past, and you had no model for what was expected, many of you struggled with this.  I graded the answers by giving points for addressing any of a range of different policy concerns.  The grading on this question was more stringent than the grading of the other questions, but that was true across the board, so did not impact  the overall grades significantly.   The following is an example of an answer that hits most of the major policy concerns.  An opposing argument could easily be made.]
The Supreme Court should reverse the California S.Ct.’s decision.  Historically, the doctrine of personal jurisdiction is founded on three major policy concerns.  First, pj assures due process for defendants by ensuring that defendant is not required to defend a lawsuit in a seriously inconvenient forum, thereby reducing the risk of default.  Second, pj seeks to accommodate the need of the plaintiff for access to the courts, by ensuring that defendant will be subject to pj somewhere, preferably in a location that is not unreasonably inconvenient for the plaintiff.  Finally, pj recognizes that the U.S. is a federal system in which states have their own interests in both substantive issues and the welfare of their citizens, so state sovereignty must be accommodated.  

These are all important concerns, but their weight has changed significantly over the last century and a half.  We have gone from the era of the covered wagon, the building of the railroads, and the telegraph to the age of the jet plane,  and the internet.  Businesses have become global in their manufacturing and marketing.  Litigants can access courts around the nation (if not the world) at relatively low cost.  And the role of the states in our system of government, while still important, is much less significant than formerly with our national, indeed global economy.  Thus, the concerns identified in the previous paragraph have much less weight.  The Supreme Court should therefore reverse the California court, and use this case as an opportunity to rethink fundamentally the doctrine of personal jurisdiction. 
The S. Ct. should restructure the doctrine to restrict pj only in circumstances in which the risk of default  is in fact serious, or the concerns of the individual states significant.  For instance, defendants in consumer transactions involving small damages or routine, locally based tort claims should have the constitutionally based protection of pj.  This is important, because the constitutional underpinnings of pj permit a collateral attack on a default judgment, while relying solely on venue or forum non conveniens would not.  In cases involving behavior or transactions that affect people around the country, or the world, however, pj should not limit the availability of the courts to provide a remedy. Instead, the courts should rely on venue and forum non conveniens, with their explicit focus on convenience, in allocating business among courts.
The court does need to be cognizant of the need to limit the work-load of the U.S. courts, both state and federal, and to avoid an influx of cases from around the world that have no real connection to the U.S.  That can properly be done through the doctrines of venue and forum non conveniens, however.

In the Pavlovich case, the defendant is an individual, it is true, and not a wealthy one, but he is intentionally acting concerning issues of significant national importance.  He is at no risk of defaulting.  He is well-educated, technologically sophisticated, and well-connected, and was, predictably, able to obtain pro bono representation. 
One of the advantages of abandoning current pj doctrine is that the International Shoe approach has all the disadvantages of a standard.  It is mushy and unpredictable, thus undermining the attempts of business to estimate costs and plan accordingly.  And, at the same time it lacks the simplicity of most vague, consider all the factors standards, as it  has been elaborated into a complex, multipart analysis with subtests having no clear relationship among its parts. 
Part III.

Potential defenses to lawsuit filed in Massachusetts by Wonderful Websites against the Pickels:  1)  Rule 12(b)(1) Motion to dismiss for lack of SMJ.  The complaint raises two claims, trademark infringement, a federal claim, and breach of contract, a state claim.  Under 28 U.S.C. §1331, the court will have federal question jurisdiction over the trademark claim because it is a claim “arising under the . . . laws of the United States.”  Under 28 U.S.C. §1367 the court will also have supplemental jurisdiction over “all other claims that are so related to claims in the action with such original jurisdiction that they form part of the same case or controversy under Article III” of the constitution. The trademark claim and the breach of contract claim appear to arise out of the same factual circumstances, so should be considered one constitutional “case or controversy” and the court should have supplemental jurisdiction over the state law claim.  Under 28 U.S.C. §1367(c)(3), however, the court “may decline to exercise supplemental jurisdiction” if it has “dismissed all claims over which it has original jurisdiction.”  So, if we’re able to get the federal claim disposed of on a summary judgment motion early in the case, we’d have to consider whether the court would have original diversity jurisdiction over the state law claim.

Under 28 U.S.C. §1332(a) a court has original jurisdiction where the matter in controversy exceeds the $75,000 exclusive of interest and costs and (1) is between citizens of different States or (2) citizens of a State, and citizens and subjects of a foreign state.  On the state law claim, WW is seeking $75,000 in damages.  The amount in controversy is determined based on the allegations in the complaint, unless it appears to a legal certainty that the claim is for less than the jurisdictional amount.  The amount alleged in the complaint is equal to, but does not exceed $75,000, so it is insufficient to satisfy the amount in controversy requirement.  It seems unlikely, however, that WW’s damages would be so specific that they are limited to exactly $75,000.  So they may well be able to amend the complaint with permission of the court under Rule 15(a) and correct this problem.
The second requirement under §1332(a)(1), that the controversy be one “between citizens of different States” is tricky in this case.  The caselaw (Strawbridge v. Curtis) requires complete diversity, that is, no plaintiff may be from the same state as any defendant.  Citizenship is determined as of the date the complaint is filed.  To be a citizen of a state, and individual must be a U.S. citizen and must be domiciled in the state.  Domicile is residence plus intent to remain indefinitely. 

Here: There’s no indication that Bill Pickel is not  a U.S. citizen, though should check,  and he has apparently resided in Washington since Cameron was a child.  So he is a citizen of Washington.  
Cameron’s citizenship, on the other hand, is unclear.  Again, should check U.S. citizenship.  A child’s state citizenship initially follows that of its parents.  Thus, before Cameron went off to college, he was a citizen of Washington.  So the question is whether he changed (or lost) his citizenship at any or all of three points after that:  1) while he was a student in Massachusetts 2) when he returned to Washington with his girlfriend for 7 months or 3) while he has been living in Mexico for part of each year.   One fact suggests that Cameron became a citizen of Massachusetts when he was in college:  he registered to vote.  The other information we have, however, is inconsistent with such a conclusion:  he did not stay in Massachusetts for his college summers,  he spent two years in Seattle studying jazz guitar,  he did not change his driver’s license, and we have no indication that he ever subjectively intended to remain in Massachusetts indefinitely.   We should ask a few more questions on this one, but for now I’d say Cameron’s citizenship never changed to Massachusetts.  If Cameron’s citizenship never changed from Washington, then the 7 months in Washington after he graduated is irrelevant, because he remained a Washington citizen in any event.  If his citizenship did change to Massachusetts, the seven months in Washington might have been sufficient to return it to Washington, but we’d probably need more information:  did he register to vote?  What were his plans during this time?  Etc.  Then we get to the hard part.  For seven years, Cameron has spent most of each year out of the country.  He doesn’t seem  to have a fixed residence in Mexico.  And it’s not clear that he has a residence in the U.S.  Is he still a citizen of Washington?  Or has he become a citizen of no state, thus taking the case outside the purview of 1332(a)(1)?   We could use more information to answer these questions definitively.  
WW’s citizenship is also unclear.  Under 28 U.S.C. §1332(c) a corporation is “a citizen of any State by which it has been incorporated and of the State where it has its principal place of business”.  As of the time of filing the complaint, WW was incorporated off-shore, outside the U.S. in the Cook Islands.  WW was in the process of moving its headquarters from Massachusetts to Mississippi, so it would be a citizen of one or both of those states.  What’s the effect of WW being incorporated outside the US, but having its ppb in Mass or Miss?  Is incorporation the equivalent of U.S. citizenship?  And are the Cook Islands an independent country, a U.S. possession, or ???    
[Note:  The Cook Islands are a “state in free association with New Zealand” according to their website.  The few precedents are split as to the citizenship of a corporation incorporated outside the U.S. and having its principal place of business in the U.S. See Wright, Miller, and Cooper, Federal Practice & Procedure §3628, Jerguson v. Blue Dot Invest. Co., 659.F.2d 1553 (11th Cir. 1989) and Eisenberg v. Commercial Union Assurance Co., 189 F. Supp. 500 (S.D.N.Y. 1960).]
So where does this leave us?

Plaintiffs

Bill Pickel 




Wonderful Websites


(WA)



v. 

(citizen of foreign state, MA, MISS)

Cameron Pickel (WA, MA, or no state)

The court will have diversity jurisdiction, unless:

a)  Cameron and WW are both MA citizens – seems unlikely

b)  Cameron and WW and both citizens of a foreign state –  possible.  
2) Personal Jurisdiction.  Rule 12(b)(2) Motion to dismiss for lack of personal jurisdiction.   Question here is whether Bill and Cameron are subject to PJ in federal district court in Mass.  Under FR 4(k)(1)(A), the federal court will be able to assert jurisdiction over defendants who could be subject to the jurisdiction of the state in which the court is located.  Here, Massachusetts has a one-step long arm statute, that apparently permits any assertion of jurisdiction that would be constitutional.  Should double check the case law to make sure the Mass. courts haven’t narrowed the interpretation.  So under 14th Amendment d.p. we must ask whether the traditional framework of presence, consent & domicile is relevant here either independently or as evidence that  Internat’l Shoe is satisfied..  Neither party is present in Mass. and there’s apparently no forum clause in the contract or other indication of consent.  It is possible, as described above, that Cameron would be considered domiciled in Mass., but that seems unlikely.  Thus, we ask whether Bill and Cameron (and Jamomo if they are named in the complaint, not clear from the question) have “minimum contacts with the forum state such that the assertion of jurisdiction would not offend substantial justice and fair play.”  Additional criteria for evaluating minimum contacts that seem particularly relevant to this case include 1) whether the claim arises from the defendant’s contacts with the state (specific jurisdiction) 2) whether the defendants “purposefully availed themselves of the privilege of conducting business in the forum state, receiving the benefits and protection of the forum state’s law” and 3) whether defendants could have foreseen being haled into court in Mass. 

Cameron, of course, had contacts with Massachusetts  through school.  That school experience led to his meeting Nat and thus to the signing of the franchise agreement. So arguably WW’s claim involves a claim that arises from defendant’s contacts with the forum state in that regard, i.e. specific jurisdiction.   Bill, on the other hand, does not seem to have such extensive contacts with Mass.  Though if he paid for Cameron’s schooling, that might count for something.  It’s not clear how significant the court would consider these contacts.  
Bill Pickel  meets none of the traditional criteria –no presence, consent, domicile, and as we have no indication of  contacts with Mass, though if he paid for Cameron’s schooling  that might count for something!

If Jamomo is a party, it’s not apparent that J has any contacts with Mass, beyond the franchising agreement, as J’s  clients are mostly from Wash or Mexico, but we should inquire further on that front.

Thus, the major question is whether the connection between the franchising agreement and Massachusetts is sufficient to establish minimum contacts.  The agreement itself was signed in Mexico, and at the time it was signed, the parties assumed that WW would be moving to California.  In addition, the arrangement apparently did not contemplate intensive oversight by WW.  On the other hand, the Pickels apparently remitted payments under the franchise agreement to Mass for several years.

Several S.Ct. precedents seem relevant here:  First,  Burger King also involved a franchising agreement.  The BK court specifically noted that it was not deciding whether entering a contract with a party from a different state could, by itself, constitute minimum contacts and the facts of Burger King can be distinguished in several respects:  defendants were sophisticated businessmen who initiated the contact with BK;  they were knew that Burger King was headquartered in Fla. when they signed the agreement;  the BK franchise agreement apparently involved much more extensive oversight from Fla, and the BK franchise agreement contained a choice of law provision that Fla law would govern any disputes.   In our case, Bill and Cameron are well-educated but had limited entrepreneurial experience.  They believed that Nat and WW were moving to Calif. and the contract does not appear to have contained a choice of law provision (double check that).
Hansen and WWVW indicate that the unilateral action of a party in taking a product to a different state, or moving to a different state so that payments are remitted there cannot constitute minimum contacts.  Bill and Cameron entered this agreement thinking that they would be dealing with a company in California.  Nat unilaterally decided to stay in Mass.   Perhaps that is sufficient to successfully argue that they did not “purposefully avail themselves of the privileges of doing business in the forum state.”

An additional factor that the court will consider is whether the burden on the defendants is excessive.  Mass. is on the opposite coast from Wash.  But in this day of modern transportation and communication its not clear how significant that is. Cameron already travels lots, and it appears that the web business can be done via internet from anywhere.
This is a business situation, and apparently involved a significant enough amount of money that defendants are not likely to default, unlike the consumer contract situation.
On the other hand, the plaintiff appears to have no particular interest in having the case heard in Mass, as it is not even a Mass corp. anymore.

Finally, the State’s interest in being allowed to assert jurisdiction typically rests on its desire to protect its citizens, or regulate particular industries.  But  WW is no longer a Mass citizen, and there’s no indication that Mass has asserted any particular regulatory interest in protecting its franchisors.
Strategy:  This looks like a close case.  If we make a motion to dismiss for lack of PJ, we may have to spend a fair amount of time and money litigating it.  Is it worthwhile spending $ req’d to litigate this?  How will this affect choice of law?  If Mass law would apply if the case remains in Mass court, but not otherwise, is Mass law unfavorable to us in any significant ways?
3) Venue.  This case falls under 28 U.S.C. §1391(b) as WW is bringing both federal and state claims, so this is an action not founded solely on diversity.  Though the federal claims are likely to be dismissed early, venue is likely determined as of the time of filing, just like smj (check.)  Thus, venue will lie (1) where any defendant resides, if all defendants reside in the same State, (2) where a substantial part of the events or omissions giving rise to the claim occurred or (3) if 1 & 2 aren’t available, a judicial district where any defendant may be found.   
Here, WW has filed in MA.  That’s not proper under subsection (1), because all def’s do not reside in MA, as Bill Pickel does not reside in MA, even in the unlikely event that Cameron is considered to reside there.  Subsection (2) might allow venue in MA, however.  That requires an analysis of where the “a substantial part of the events or omissions giving rise to the claim occurred”.   The initial inquiries about the franchise agreement apparently came from Massachusetts via e-mail. The franchise contract was signed in Mexico.  Seems likely that the web design technology was shipped from Massachusetts, but we need to find out more about that.  Payments were apparently remitted to Massachusetts.  Could be enough connection to Mass. to satisfy the venue statute.   If not, then venue would only be proper if o other district where venue proper and a defendant were “found” in Massachusetts.  Venue would be proper in Wash, so needn’t get to question (different inquiry than the one in 1391(a)(3) of where any defendant is subject to pj) whether any defendant would be “found” in Mass.(unlikely unless Cameron is considered “domiciled” in Mass.)  
If  venue is improper in Mass, we could file a motion to transfer venue to cure a defect in venue under 1406.  (A motion to change venue for the convenience of parties & witness & in the interest of justice under 1404 would also be available and might well be appropriate.)
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