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Instructions:

1. This is a closed book, open supplement examination. You may bring your Yeazell, 2003 Federal Rules of Civil Procedure Supplement. The Supplement may be tabbed and it may be marked, highlighted, underlined and annotated with explanatory comments in the margins next to the rules or statutes. You may not copy your outline into the margins or the blank pages at the end of the supplement.

2. You may use a computer on this exam for word processing purposes only. You may not use the computer for research purposes. You may not access the Internet, consult material on your hard drive or other device, or cut and paste in pre-prepared content. You may use the word processing cut and paste function to reorganize material that you type in once the exam starts and you may (please do!) spellcheck. Remember that you are bound by the Law School’s Honor Code in answering this exam. If you use the computer, you may turn in either your printed answer, or a CD or diskette with the answer. If you choose the latter option, label the CD or diskette with your exam number, and Civ Pro §B, Maranville.

3. Think hard, learn lots, and have a healthy, relaxing, and enjoyable holiday!

4. This exam consists of four sections, a case file and a draft complaint on nine pages inclusive of this instruction page. Before beginning, be sure you have all pages and that they are in the correct order. You will have three and one-half (3-1/2) hours (210 minutes) to answer the exam. If you follow the suggested times for the questions, the exam will take three hours and twenty minutes.

5. You may keep this copy of the exam questions.

6. You have five minutes walking time after the end of your exam in which to reach Room 361.

7. Remember: other people in your exam room may be taking exams for other classes that are longer or shorter than the one you are taking. You are responsible for keeping track of how much time you have for your exam.

8. DO NOT READ BEYOND THIS INSTRUCTION SHEET UNTIL 1 p.m.
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PART I.  Short Answer Questions (25 points out of 100. Suggested time: 50 min.)

Answer the following questions based on Pavlovich v. Superior Court (DVD Copy Control Association, Real Party in Interest) excerpted on p. 381 of your Federal Rules of Civil Procedure Supplement. Please limit your answer to a paragraph or less per question. Be guided by the number of points allotted in determining how much detail to include in your answer.

1. Using the Maranville Gold Standard briefing format, what is the substantive claim in this case? (2 points)

2. Using the Maranville Gold Standard briefing format, what is the procedural posture of this case? (3 points)

3. Using the Maranville Gold Standard briefing format, write a narrow issue statement for this case to help you decide how the case could be limited to its facts in arguing a later case. (4 points)

4. Assume that the Pavlovich case was decided the other way in the appellate court. On remand from the appeal the case proceeded, but was removed to the federal court for the S. D. Calif. Assume for the purpose of this question only that removal is proper, and that no federal statute or federal common law governs trade secrets cases. What law would apply to each of the following issues?

a) Whether Matthew Pavlovich misappropriated DVD CCA’s trade secrets. (2 points)

b) What the statute of limitations is for this claim. (2 points)

Answer the following questions based on the Pickel case file that is attached to this exam. Please limit your answer to a paragraph or less per question.
5. You represent Wonderful Websites. If the Pickels file the complaint that Al(i) Waldrop drafted (pp. 8 and 9 of the exam):

a) What defenses will you raise and why? (4 points)

b) How will you raise them? (2 points)

c) When must you raise them? When will you raise them? (3 points)

6.
You represent the Pickels. If you file the complaint that Al(i) drafted, and Wonderful Websites raises the defenses identified in your answer to question 5, above, what action will you take and why? When will you take that action? (3 points)
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PART II. SHORT ESSAY (POLICY QUESTION) (15 points out of 100. Suggested time: 30 minutes)

Assume that the United States Supreme Court has accepted review of the Pavlovich case. Which way should they come out, and why? Focus your analysis on the policy concerns underlying personal jurisdiction, rather than on the relevant case precedents.

PART III. Essay Question. (60 points, out of 100. Suggested time: 120 min.)
The following question is based on the attached WW v. Pickel case file. 

You are the associate Al(i) Waldrop assigned to this case. Assume that WW followed through on Nat’s threat and filed suit in the federal district court for Massachusetts on November 25, 2008. WW has two claims --breach of contract, and a trademark infringement claim under 15 U.S.C. §1108. For the trademark claim WW seeks an injunction against the Pickels’ use of WW’s web technology; for the state law claim WW is asking for damages of $75,000. Outline, or otherwise sketch out, the first draft of a concise memo for the lead lawyer in this case, Ann Divine, in which you identify any objections to choice of forum that you could raise on behalf of the Pickels, either immediately, or later in the litigation. (Do not worry about the format of this memo.) Assume that you are confident that you can make an early summary judgment motion and knock the trademark infringement claim out of court right away and be sure to consider the effect of such action on choice of forum. Analyze the legal merits of your potential objections and make a recommendation concerning which defenses to raise from a strategy perspective. If you will need to engage in additional legal research, fact investigation or informal discovery, indicate what additional information you would want to obtain. 
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CASE FILE FOR FALL QUARTER EXAMINATION

Memo to File

From: Al(i) Waldrop, Associate

Re: Interview Summary, Cameron and Bill Pickel

Date: December 2, 2008

Cameron Pickel and his father Bill Pickel are on-going business clients of our firm. They seek our assistance in resolving a dispute they are having with Wonderful Websites.

Personal Background 

Cameron Pickel

Cameron Pickel is a thirty-year old man who is the part owner of Wonderful Websites/Jamomo WebDesign. He grew up in Seattle, Washington and lived there until heading off to college in Massachusetts. He graduated from Ivywalls University in Massachusetts in April 2003. He graduated after six years with dual degrees in history and physics, having taken two years off from Ivywalls to study jazz guitar in Seattle. During the time he was attending college, he spent five summers traveling abroad – two summers studying jazz guitar in the Caribbean, a summer attending a language school in Barcelona, Spain, and a summer in Peru working as a journalist for a small newspaper – and one summer in Seattle. While in Massachusetts, Cameron lived for two years in dormitories, and two years in apartments.  He became active in a Congressional campaign during his last two years at Ivywalls, so he registered to vote in Massachusetts. Cameron’s aunt and uncle in Boston sold him an old car that continued to be registered in Massachusetts, but he did not change his Washington driver’s license.    

After graduating, Cameron came back to Seattle for ten months, living with his girlfriend in an apartment several blocks from his parents’ house, and started a webdesign business with his father, Bill Pickel, as described below.  After the ten months getting the business up and running, he left to join a college classmate Miguel in Mexico and work with a non-profit there on labor and environmental issues.  He spends about eight months of each year based in Mexico, typically living with friends and doing extensive work-related travel.  He returns to the U.S. for about four months to raise money, meet with interested folks, and visit his family in Seattle. He has not been back to Massachusetts since he graduated from college.  He has continued to work on the web-design business via the Internet.  Before starting the web-design business, his only entrepreneurial experience was arranging gigs on a small-scale basis for his college jazz ensemble, and he had no formal business training.  

Bill Pickel

Bill Pickel, co-owns Wonderful Websites/Jamomo Webdesigns.  He worked for many years as a computer programmer and middle level manager for various computer-related companies in Seattle.  He most recently worked for Huge Computer Co, one of the largest U.S. manufacturers, after it purchased the small company that Bill worked for.  
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Huge initiated that purchase in order to kill the project that Bill’s unit was developing, because it would compete with one of HCC’s products.  After about a year with Huge, Bill decided that work in a huge bureaucratic corporation was not for him, and he quit his job, planning to open a bike shop, or a picture framing business.  Bill has extensive programming and management experience.  Before 2003, however, he had never been self-employed, never worked as an entrepreneur, and had no business school background.

The Webdesign Business

On returning to Seattle from college in June of 2003, Cameron proposed to his father that they should start a webdesign business.  Cameron’s college classmate Natalie (Nat for short) had started a very successful web design business – so successful that she quit school to focus on the business.  Nat had more clients that she knew what to do with, so she referred some of her clients to Cameron.  From that small start, Cameron and Bill have built a very successful business.  They initially incorporated it in Washington State under the name Jamomo Webdesigns, but once they became a Wonderful Websites franchise (see below), they used that name.  Their clients are largely based in Seattle, but Cameron has attracted some Mexican business through his work there.

The Franchise
The webdesign business grew rapidly and after eight months, Cameron was approached by Nat, his former classmate in Massachusetts, via e-mail.  Nat had decided that website franchising was the wave of the future.  She had therefore recently incorporated Wonderful Websites (WW for short) and was seeking potential “franchises” for the company.  She proposed to offer franchisees an exciting new website design tool that would both simplify the website design process and expand website capabilities.  That design tool would create the basis for a highly distinctive “brand” for web site design services.  Nat envisioned a “branding” process that would be much cleaner and simpler than that involved in most franchises.  That was important to her, because she had just received an exciting business opportunity and hoped to move to California to take advantage of it.  She was confident that she could operate the franchising effort as well as her new business from her new location in California.  

Cameron and Bill were intrigued by Nat’s proposal, so they responded favorably and the parties engaged in a flurry of e-mail back and forth.  Cameron and Bill then met with Nat while they were all vacationing in Mexico in early 2004, and signed a franchise agreement on behalf of both themselves, as individuals, and the company.   That agreement required Cameron and Bill to remit a percentage of their earnings to WW in exchange for use of the design tool and WW’s support services. 

After the Franchise

As it happened, Nat found that her business opportunity in the golden state was just “California Dreaming”.  So she stayed in Massachusetts and focused her considerable energy on Wonderful Websites.  By 2008 Nat had turned WW into a large, international corporation with 400 franchises.  She began discussing the idea of moving the company 
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headquarters to Mississippi to lower labor costs, and incorporating the company offshore, outside the U.S. in the Cook Islands, to avoid U.S. income taxes.

After they signed the franchising agreement, Cameron and Bill continued to expand their webdesign business over the next year, and the design tool provided by WW was very helpful.   They remitted the payments due under the contract.  Beginning in 2005, however, the situation changed.  As WW expanded, WW’s support services were sometimes exceedingly stretched and WW failed to provide critical services at a key time.  Cameron and Bill felt that this caused them to lose two important clients, and frayed relationships with several others.  Then, as Nat started talking about moving the company off-shore, Cameron and Nat had a serious falling out concerning the political and moral choices embedded in this strategy.   Cameron and Bill decided to sever their relationship with WW.   They have made no payments to WW since mid-2006.  

In their last conversation, Nat threatened Cameron with a lawsuit.  She vowed to make it very expensive for him to defend by filing in Massachusetts.  Cameron and Bill wonder whether they should “beat Nat to the punch” by filing in Washington.
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Memo 

To:
Ann Divine

From: Al(i) Waldrop  

Re: 
Wonderful Website 

Date: 
December 8, 2008

After my initial interview with the Pickels, I did some background investigation concerning Wonderful Websites and found that:

Nat started WW in Massachusetts, but as of December 2008 is completing a move of its headquarters to Mississippi, where it has received an attractive package of incentives from the state government.  It was originally incorporated in Delaware, but last year moved “off-shore” to avoid U.S. corporate income taxes.  WW has grown rapidly over the last five years, moving from 0 to 400 franchises around the world.  WW promises franchisees the use of an innovative web-design tool, an immediately recognizable brand name, extensive advertising, and accounting and other support.  Franchisees, in turn, agree to follow “branding” requirements concerning packaging of website designs and presentation of the business to the public that are built into the webdesign tool.  In addition, they provide advertising, and a variety of support services.

Memo 

To:      Ann Divine, Partner

From: Al(i) Waldrop, Associate

Re: 
Pickel Preliminary Legal Research

Date: 
December 10, 2008

I have determined that Washington and Massachusetts have identical long-arm statutes:

Massachusetts Code of Civil Procedure §410.10 (West 2008)

RCW 4.16.115

A  Court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States.

I have researched the statutes and caselaw pertinent to this case, including all procedural issues.  I have found no new statutes enacted or case issues since 2003.

I have put together the attached first draft of a complaint in case we decide to file a lawsuit on behalf of the  Pickels.

� Don’t bother looking up these statutes.  They don’t exist outside ExamWorld.
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