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Even though Alexis has been living and working in Eugene, Oregon for thirteen years, she continues to miss her family and friends in Seattle, Washington, where she was born and raised. So as Thanksgiving approached, Alexis convinced her husband Matt that they should pack up the kids and drive to Seattle to celebrate the holiday with her mother, siblings and nieces. The trip to Seattle was uneventful, and the holiday meal itself was delicious. 
On their way back home from Thanksgiving, Matt and Alexis decided to take the kids to the Please Touch Museum, a new children's museum in Portland, Oregon. The museum had a new exhibit entitled "Busytown." (The exhibit was based on the characters and the town in the books of Richard Scarry, a famous children's author.) Like the other exhibits at the Please Touch Museum, the Busytown exhibit encouraged children to interact with the Busytown exhibit to touch, pull, and explore. Unlike the other exhibits, however, the Busytown exhibit was not part of the Museum's permanent collection. Instead, the Busytown exhibit was on loan from the Children's Museum in Seattle, Washington. Alexis and her youngest son, Joel, were having a great time playing with the "play" telephone booths in the Busytown exhibit until Joel leaned against the phone booth, causing it to tip over and land on Alexis! Alexis was seen in the emergency room of a nearby Portland hospital, and was treated for a broken arm and a concussion. Alexis's primary care physician provided follow-up medical care in Eugene and upon her return. Alexis had to miss several days of work, and still suffers from headaches as a result of the concussion.

The phone booth that tipped over was designed, manufactured and bolted to the exhibit base by Kidstuff, Inc., a Delaware corporation with its principal place of business in New York. Kidstuff manufactures display cases, stands, and other products specifically for use in children’s museums. Its gross revenue has been approximately $2,000,000 per year for the past five years. Kidstuff advertises its products in a nationally distributed specialty journal (read only by curators of children's museums). Kidstuff sells most of its products to children’s museums on the East Coast, but has recently sold $35,000 worth of products to the Seattle Children's Museum and $50,000 worth of products to a new children's museum in Eugene, Oregon. The Seattle Children's Museum used Kidstuff products not only in putting together the Busytown exhibit (which was loaned to the Please Touch Museum in Portland), but also in constructing a number of its permanent exhibits. The new museum in Eugene purchased all the display cases for its permanent collection from Kidstuff. Apart from the sale to the museum in Eugene, Kidstuff has done no business in Oregon. Kidstuff is aware that museum exhibits often travel from museum to museum throughout the country.

Alexis’s attorney has drafted a complaint against Kidstuff containing counts for negligence and strict liability, two state law claims. In addition, the complaint includes a count alleging that the bolts used by Kidstuff to secure the phone booth to the rest of the exhibit were not in compliance with a federal statute, the Toy Construction and Safety Act ("TCSA"), which regulates the materials that may be used in children’s products sold in interstate commerce. The complaint further alleges that failure to comply with the TCSA constitutes negligence per se, another state law claim. The TCSA authorizes private individuals who suffer harm as a result of the Act's violation to sue for statutory damages in the amount of $5000 per violation. The Act grants state courts and federal district courts concurrent jurisdiction over actions brought by private parties under the TCSA. Alexis has chosen not to sue directly under the federal statute to seek the statutory penalty.  Instead, she seeks damages of $75,000, or an amount to be determined at trial.

QUESTION I.  
(50 minutes)

For purposes of Question I only, assume the following:

1) Alexis filed her suit against Kidstuff in the Circuit Court for Multnomah County, Oregon, a court of general jurisdiction. 
2) Oregon has not adopted civil procedure rules modelled after the federal rules of civil procedure and retains many “code pleading” provisions, such as the “special appearance.

3) The Oregon long-arm statute authorizes jurisdiction over a nonresident defendant who "commits a tortious act within this state." 
How should the state court rule if Kidstuff makes a special appearance, challenging the court's personal jurisdiction? Please explain your answer fully.

QUESTION II. 

 (40 minutes)

For purposes of Question II only, assume that:

1) Instead of suing in the Circuit Court, Alexis filed her suit against Kidstuff in the United States District Court for the Western District of Oregon. 
2) Kidstuff made a motion to dismiss for lack of subject matter jurisdiction. Write Kidstuff’s argument in support of its motion.

