Civil Procedure






Maranville

Winter 2003 Final Examination

Model Answer

Part I.

1)  Substantive claim:

Pl’s, six Ee’s suffering from asbestosis, sued their former ER Norfolk under the FELA for damages for work-related injuries, including fear of cancer.        
2)  Procedural posture:

Def’s sought certiorari to obtain S. Ct. review of decision of W.Va. S. Ct. denying def’s request for discretionary review.  Def sought review of judgment on jury verdict for pl on grounds that trial court gave erroneous jury instruction on question whether pl could recover for fear of cancer as element of asbestosis related pain and suffering damages.

3)  Subject matter jurisdiction.

a) Footnote 1 of the opinion cites 45 U.S.C. Sec. 56 as allowing FELA cases to be brought in federal or state court at the plaintiff’s option.   That looks like a special grant of federal question subject matter jurisdiction.    
Note:  I did not expect you to look up the statute, but I did expect you to read the opinion carefully enough to see the footnote and recognize it as pointing to s.m.j.
b)  The federal court would have s.m.j under 28 U.S.C. Sec. 1331 which grants the district courts original jurisdiction of civil actions “arising under the . . . laws . . . of the U.S.”  The federal court might also have jurisdiction under 28 U.S.C. Sec. 1332 based on diversity of citizenship.  In order to determine whether diversity jurisdiction is available, we would need to find out whether all plaintiffs are of diverse citizenship from the defendant.  For the plaintiff individuals, that means finding out their national citizenship (must be U.S.), and their domicile (residence and intent to remain).  Apart from the fact that the lawsuit was filed in W.VA., which suggests W.Va. as pl’s place of residence, the opinion gives no hint as to pl’s citizenship.  For the corporate defendant that means finding out state of incorporation and principal place of business.  Again, the opinion doesn’t specify.  5 points
c)  Removal.  Ordinarily defendant could remove a claim arising under federal law filed in state court to the fed d. ct. for W.Va. under 28 U.S.C. Sec 1441(b), which allows removal of cases based on federal question jurisdiction without regard to the citizenship or residence of the parties, and depending on the factual information identified above, on the basis of diversity of citizenship if Norfolk is not a citizen of W. Va.  But 28 U.S.C. 1445 makes specifically makes FELA actions non-removable.  Note:  Because we didn’t discuss 1445 in class, you could receive full credit even if you didn’t note this exception.  But good work, and full credit, to those of you who did!  
4)  Appeal from denial of motion in limine

a)  Defendant can file an immediate appeal from the denial of this motion only if it can find an exception to the rule set out in 28 U.S.C. Sec. 1291 that the courts of appeals have jurisdiction over final decisions of the d.cts.  An immediate appeal from the denial of the motion is clearly an interlocutory appeal and none of the exceptions to the rule seem relevant.  This isn’t a judgment upon multiple claims or involving multiple parties under Rule 54(b);  it doesn’t involve an injunction,  1292(a)(1), doesn’t seem to involve an order subject to 1292(b) – the question is controlling on only a small piece of the litigation and immediate appeal doesn’t seem to materially advance termination of the litigation, plus 1292(b) is rarely used – isn’t a collateral order that would be effectively unreviewable, because the motion deals with an issue relevant to the merits and can be reviewed after judgment is entered, and  doesn’t seem like the type of order involving the court’s jurisdiction or a mandatory duty that would give rise to a writ of mandamus.

So the appeal would take place after entry of judgment on the verdict after trial.

b)  Scope of review:  Evidence question:  error of law, reviewed de novo.  To the extent grant of a pre-trial motion in limine is discretionary, might also be reviewed for abuse of discretion.
5)  Rejected jury instruction:  scope of review, waiver

a)  Error of law, as the legal correctness of a jury instruction is a legal issue.    
b)  No.  Appellant must object to the action below that is claimed to be erroneous, otherwise the objection is waived.  
6)  Motion for new trial

Denial of motion means that judge doesn’t think any procedural error made verdict unfair, or that verdict is against the great weight of the evidence, etc. 
7)  Motions on sufficiency of evidence

a)  Strategy:  

If Norfolk had filed a motion challenging the sufficiency of the evidence, it might have won on that ground, but such a decision would have limited precedential value.  Norfolk was probably hoping for a ruling on the law that would prevent later claimants from ever claiming damages for fear of cancer.  (Note the way Norfolk played on risk of bankruptcy.)
b)  If it wished to challenge the sufficiency of the evidence, Norfolk should have 1) moved for a judgment as a matter of law under Rule 50(a) (formerly directed verdict), and then renewed the motion after trial under 50(b) (the old jnov).    
c) Standard of review for challenge to sufficiency of evidence through grant/denial of a motion for a judgment as a matter of law.  (Note that in an appeal from a bench trial in which the judge enters findings of fact and conclusions of law, a challenge to the finding of fact is subject to clearly erroneous review.  But in a jury trial, no explicit  findings of fact are entered, and the appellate court reviews the jury’s factual decision indirectly, by deciding whether a jml should have been entered.  That is considered a legal issue.  Easy to get confused here.)
8)  Motion for new trial.  Assume that after the jury rendered its verdict, counsel for both sides interviewed the members of the jury and discovered that the jury had misunderstood the jury instructions.  Should the court grant a motion for a new trial?  Why or why not?
No.  The trial court isn’t allowed to scrutinize the decisionmaking process of the jury and won’t overturn the jury verdict based on juror’s testimony about their process.   
8) Proposal to abolish jury trials in FELA cases.  
The seventh amendment provides that “In Suits at common law . . . the right of trial by jury shall be preserved”.  The Supreme Court applies an historical test, looking at how the same or analogous claims would have been handled in 1791 when the constitution was adopted, looking at both nature of the claim, i.e. whether a common law writ would have been available, and relief sought, with common law typically providing damages. This is a classic case seeking damages that would have been brought at common law, so the court can’t abolish the right to jury trial directly.  
Part II.  (35% of exam grade)

Assume that you are representing the plaintiffs in Ayers v. Norfolk.  You are trying to decide what initial disclosures you must make under Rule 26(a), what information you are aware of that will be subject to additional discovery, and what discovery-related motions you might want to bring.  What conclusion do you reach based on the following information, and why?  If you believe that motions are appropriate, how do you think the court will analyze the situation?
1.  Your client, Mr. Ayers, has been receiving treatment for his asbestosis for many years from Dr. Welby.  

Initial disclosure is required under CR 26(a)(1) (A) of witnesses likely to have “discoverable information.”  Under 26(b)(1) discoverable information includes “any matter, not privileged, that is relevant to the claim or defense of any party.”  Dr. Welby presumably has information relevant to Mr. Ayers’ medical problems which would establish damages, an element of his claim.  Under the W. Va. waiver statute, however, the physician-patient privilege is waived as to communications relevant to the asbestosis condition that is the subject of this lawsuit.  Thus, I need to disclose his name, address and telephone number in accordance with 26(a)(1)(A).  I might also have to provide   medical records from Dr. Welby concerning the nature and extent of Mr. Ayer’s injuries under 26(a)(1)(B).  To the extent he would testify about Mr. Ayer’s condition and treatment, as opposed to give opinions, Dr. Welby appears to be a fact witness, rather than an expert witness governed by Rule 26 (a)(2), and he would therefore be subject to additional discovery without regard to the limitations in Rule 26(b)(4).

2.  After you filed the lawsuit on behalf of Mr. Ayers, you consulted Dr. Major Expertise, the leading regional expert on asbestosis.  Dr. Expertise examined Mr. Ayers and provided you with a report concerning her findings.  Dr. Expertise’s findings are largely favorable, but she does seem overly optimistic about Mr. Ayers’s state of mind.  In addition, you have heard that she is overly arrogant and does not make a good trial witness, so you are inclined not to call her at trial.  
Unlike Dr. Welby, Dr. Expertise appears to be an expert witness governed by Rule 26(a)(2) and 26(b)(4).  Under Rule 26(a)(2)(A) I am required to disclose “the identity of any person who may be used at trial ” to present opinion evidence.  This presents the question whether a witness such as Dr. Expertise who was hired on a consulting basis, but whom I am probably not going to call at trial, must be disclosed as part of the initial disclosures.  That’s a close question, but Norfolk will have no basis for challenging my evaluation, if I don’t provide the name.  For privileged materials, or trial preparation materials, as opposed to experts, Rule 26(b)(5) requires a party to “make the claim expressly” in a way that will “enable other parties to assess the applicability of the privilege or protection.”  In the same vein, the safest thing to do might be to disclose the name, or request an in camera hearing and ask the judge to rule on whether or not I have to provide it.  
In addition to my initial disclosures, under Rule 26(a)(2)(B) I am required to provide a written report by “a witness who is retained . . . to provide expert testimony in the case.” I have not decided to have Dr. Expertise testify, and am inclined not to call her, so she does not appear to be covered by this rule.  Assuming she is not a testifying expert, under 26(b)(4)(B) she will be subject to additional discovery only in accordance with Rule 35(b), or up on a showing of exceptional circumstances.  Assuming that other experts on asbestosis are available, the defendant will have difficulty showing exceptional circumstances, and no additional discovery should be available.
3.  In response to your discovery requests, Norfolk indicated that it had no records to indicate that asbestos was used by the railroad in locations where Mr. Ayers would have been exposed to it.  You have just received in the mail from an unidentified source two documents.  The first, an e-mail that is not as clear as it might be, seems to be from a Norfolk executive to his subordinates instructing them to destroy records about use of asbestos by the railroad.  The second seems to be an excerpt from a company log recording receipt of asbestos and indicating where the product was to be used.

Because we have received these e-mails after we have already requested discovery from Norfolk, we’re passed the initial discovery stage.  So a preliminary question is whether we are required to supplement our initial disclosures in accordance with Rule 26(e)(1) based on receipt of these documents.  The initial disclosures were required only as to material that we will use to support our claims or defenses, “unless solely for impeachment”.  Here, the e-mail about destruction of documents does not directly support Ayers’ claim, but would be used for impeachment.  The excerpt from the company log might be used to support Ayers’ claim by showing that asbestos was used in locations and at times when Ayers worked for Norfolk.  If so, we would need to supplement our disclosures.

More importantly, if genuine, the documents received in the mail seem to indicate that Norfolk is engaging in serious abuse of the discovery process.  It’s not clear from the documents whether the attorneys for Norfolk know about this abuse.  Under Rule 37(a)(2), I can “move to compel discovery and for appropriate sanctions”, but I must have first have “in good faith conferred or attempted to confer with the party not making the disclosure without court action.”  It’s not clear from that whether I have to tell Norfolk’s attorneys that I’ve got the goods on them, or simply tell them that I’m concerned that they haven’t provided all information.  If Norfolk’s attorneys are reasonably ethical and reliable, I should probably let them know about my suspicions and encourage them to clean up the mess.    After I consult with the opposing side, I should move the court for an order compelling discovery and appropriate sanctions.  Under Rule 37(a)(4) the court must award reasonable expenses of making the motion, so long as I conferred with the opposing side and their nondisclosure was not “substantially justified.”   In addition, under Rule 26(g)(3) the court may sanction the attorney who signed the discovery request and the party as appropriate.  It appears that the sanctions could include the sanctions set out in rule 37(b)(2), which include establishing designated facts, refusing to allow the defendant to oppose a designated claim, or even rendering a judgment by default, even though the court hasn’t previously ordered discovery.  
Part III.  (25% of exam grade)
Assume that during the pre-trial phase of the lawsuit, Norfolk deposed the plaintiffs and their testimony was consistent with their testimony at trial as summarized in footnote 18 of the opinion.  Norfolk then filed a motion for partial summary judgment on the issue whether plaintiffs could recover for fear of cancer as an element of asbestosis-related pain and suffering damages.  

a. As attorney for Norfolk, what information would you present to the court, and how would you frame your summary judgment argument?  

Under Rule 56 sj is appropriate if there is no genuine issue of material fact and judgment is appropriate as a matter of law.  Under Rule 56(e) I may support my motion with affidavits containing admissible evidence, but I do not have to because I don’t have the burden of proof.  In order to demonstrate that there is no genuine issue of material fact, I can simply accompany my motion with excerpts from the depositions showing that some plaintiffs aren’t claiming any concern about cancer, and that none have presented objective corroborative evidence of fear.  In other words I can point out, as permitted by Celotex, the absence of proof on an element on which plaintiff has the burden of proof, damages.   I would also submit legal argument (a brief) to demonstrate that plaintiffs can recover for fear of cancer only if they present evidence to show that they have a genuine and serious fear of cancer (the rule the court ended up adopting), or that they have a likelihood of developing cancer and physical manifestations of the alleged fear (the rule Norfolk argues for in the S.Ct.).  

(Note to students: I’m making the argument as it would have looked at the time Norfolk would have moved for partial smj, when the legal issue was unresolved.  A fine point, but one that reminds us that lawyers are often working amid uncertainty about the law, as well as the facts.)
b. As attorney for the individual plaintiffs, what information would you need to submit to the court in order to avoid entry of a summary judgment against you? Why?  Do you think that obtaining the required information will present any challenges for you?  Why or why not?

Assuming that defendant points to the depositions to show that the testimony of the plaintiffs’ doesn’t establish a prima facie case of entitlement to damages for fear of cancer, than as attorney for the plaintiffs, I would have to provide additional evidence to demonstrate that there is a genuine issue of material fact on whether the plaintiffs have a genuine and serious fear of cancer (the rule the court ended up adopting), or that they have a likelihood of developing cancer and physical manifestations of the alleged fear (the rule Norfolk argues for in the S.Ct.). 
We do not have a duty to seasonably amend a prior response to a deposition under Rule 26(e), so presumably we could submit additional declarations from the plaintiffs elaborating on their deposition testimony, including any more recent fears that have developed.  This could be difficult to do in an ethical way that does not lead the plaintiff to say what he thinks the court wants to hear.  

c. What role would burden of production and burden of proof play in resolving defendant’s summary judgment motion?

At trial the plaintiffs have the burden of production and the burden of persuasion on each of the elements of their claim. If they meet their burden of production by making out a prima facie case on each of the elements of their claim, including the claim that they are entitled to damages for fear of cancer, then the defendant has the burden of going forward with proof to negate the elements.  If the defendant meets that burden, then the plaintiffs ultimately have the burden of persuading the court that they have proved (persuaded) the court as to each element of their claim.  
At the summary judgment stage, the moving party has the initial burden of showing that there is no genuine issue of material fact, and that they are entitled to judgment as a matter of law.  Under Celotex a defendant, who has neither the initial burden of production, not the ultimate burden of persuasion, can simply point out the absence of proof developed in discovery to support plaintiffs’ claim.  If they successfully do that, they have no burden of going forward.   If the defendant can’t demonstrate an absence of evidence to make out a prima facie case, i.e. if the depositions and other discovery contain evidence to support the pl’s prima facie case, then the plaintiff could move for and obtain summary judgment unless the defendant presents evidence that affirmatively disputes plaintiffs’ claim of fear of cancer in order to establish a genuine issue of material fact.  Alternatively, the facts might be undisputed, and the motion might revolve around how to interpret the law (e.g. must pl show likelihood of developing cancer and physical manifestation of fear, as argued by Norfolk below, or meet a lesser standard of “genuine and serious fear” as held by the S.Ct.).  
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