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Instructions:

1. This is a closed book, open supplement examination.  You may bring your Cound, Friedenthal, Miller, and Sexton 2002 Civil Procedure Supplement, and it may be tabbed and annotated.

2. Think hard, learn lots, and have a healthy, relaxing, and enjoyable spring break!

3. This exam consists of three parts on five pages inclusive of this instruction page, followed by a five page excerpt from Norfolk & Western Railway Co. v. Ayers.  Before beginning, be sure you have all pages and that they are in the correct order.  
4. The weight given to each question is indicated next to it, along with a suggested time per question that corresponds to the weight.  These times add up to three hours and twenty minutes.  You have  three and one-half (3-1/2) hours to complete the exam.
5. You may keep this copy of the exam questions.
6. You have five minutes walking time after the end of your exam in which to reach Room 310.

7. Remember:  other people in your exam room may be taking exams for other classes that are longer or shorter than the one you are taking.  You are responsible for keeping track of how much time you have for your exam.

8. DO NOT READ BEYOND THIS INSTRUCTION SHEET UNTIL 1 p.m.
Applicable Law

For the purpose of this exam, assume that apart from requirements for subject matter jurisdiction, West Virginia’s procedural statutes and rules are identical to those in federal court.  (In other words, you may cite the F.R.Civ. P. and the federal statutes contained in your rule book.)  

In addition, assume that West Virginia has adopted the following statute governing waiver of the physician-patient privilege:

(2) Exceptions. There is no physician-patient privilege in a noncriminal proceeding as to a communication:
(a) When the communication relates to the health condition of a patient who brings or asserts a personal injury claim in a judicial proceeding.

Part I.  (40% of exam grade)(80 min.)
Answer the following questions based on the excerpt from the Supreme Court’s opinion in Norfolk & Western Railway Co. v. Ayers, attached (and also distributed via e-mail on Wednesday March 12th).    Please limit your answer to a paragraph or less per question.
1. Write the first sentence of a Maranville Gold Standard-style case brief of this case.  (Who are the parties, what is the substantive claim, and what is the relief sought? Put it all in one sentence.)   (2 points)
2. Write the procedural posture section of a Maranville Gold Standard-style case brief for this case.  You will have to draw some inferences about the procedural posture based on what you have learned in this civil procedure course.   You should be able to state the procedural posture in two or three sentences of reasonable length; make sure you cover all the aspects of the procedural posture that a reader of the case would need to know in order to fully understand the implications of the opinion.  (3 points)
3. The plaintiffs brought this action in West Virginia state court.  
a) Based on the information contained in the accompanying excerpts from Justice Ginsberg’s opinion, if they had chosen to file in federal court, what be the best grounds for claiming  federal court subject matter jurisdiction over the case?  Why?  (1 points)
b) Are there other possible grounds for federal subject matter jurisdiction?  If so, what are they?  What additional factual information not contained in the opinion do you need in order to determine whether subject matter jurisdiction would be available on those grounds?  (6 points)
c) Did defendant have the option of removing this case to federal court after it was filed?  Why or why not?   (4 points)   

4.  On page 2, first full paragraph, Justice Ginsberg recounts the history of the case and notes that “[b]efore trial, Norfolk moved to exclude all evidence referring to cancer as irrelevant and prejudicial.  The trial court denied the motion . . .  “
a)  Suppose that after the motion was denied, counsel for Norfolk continued to believe that this ruling was wrong.  They also believe that the results of a trial would be skewed if evidence referring to cancer were admitted, so they would strongly prefer not to proceed with the trial until the error is corrected.  When should they seek appeal of the order?  Why?  (4 points)
b)  When they obtain review of the court’s order (assume we’re talking review by the West Virginia appellate court), what standard of review do you expect the appellate court to apply?  Why?  (2 points)
5. On p. 2, fourth full paragraph, Justice Ginsberg notes the trial court rejected a jury instruction proposed by Norfolk.

a. On appeal to the West Virginia appellate court, what standard of review would the court apply if it considered Norfolk’s appeal of this ruling. (2 points)
b. Suppose Norfolk had not submitted a proposed instruction on this point.  Could it then appeal from the instruction given by the trial court?  Why or why not?  (2 points)
6. On page 3, first full paragraph, Justice Ginsberg tells us that “[t]he trial court denied Norfolk’s motion for a new trial.”  What does that tell you about how the trial court viewed the trial itself and the jury’s verdict in the case?  (2 points)
7. On page 3, Sec. IIC of her opinion, Justice Ginsberg suggests that “the proof directed to [the question whether plaintiffs’ fear of cancer is genuine and serious] was notably thin, and might well have succumbed to a straightforward sufficiency-of-the-evidence objection, had Norfolk so targeted its attack.”
a. What strategic advantage did Norfolk hope to gain by focusing its appeal on the issues it did, rather than making the type of objection suggested by Justice Ginsberg?  (2 points)

b. Once the trial began, what motions should Norfolk have made, and when, if it wished to make the type of objection suggested by Justice Ginsberg?(2 points)

c. What standard of review would an appellate court apply in an appeal from the grant or denial of such a motion?  (2 points)

8. Assume that after the jury rendered its verdict, counsel for both sides interviewed the members of the jury and discovered that the jury had misunderstood the jury instructions.  Should the court grant a motion for a new trial?  Why or why not?  (2 points)
9. Concerned about the potential fiscal impact of Norfolk & Western Railway Co. v. Ayers on employers, Senator Jones is developing “tort reform” proposals, including a proposal to do away with jury trials in FELA cases.  Senator Jones has asked you analyze potential legal challenges to this proposal.  The Senator is a very busy man and consequently has a short attention span.  Tell the Senator what he needs to know in one paragraph.  (5 points)
Part II.  (35% of exam grade)(70 min.)
Assume that you are representing the plaintiffs in Ayers v. Norfolk.  You are trying to decide what initial disclosures you must make under Rule 26(a), what information you are aware of that will be subject to additional discovery, and what discovery-related motions you might want to bring.  What conclusion do you reach, and why, as to each of the following.
1.  Your client, Mr. Ayers, has been receiving treatment for his asbestosis for many years from Dr. Welby. (10 points)
2.  After you filed the lawsuit on behalf of Mr. Ayers, you consulted Dr. Major Expertise, the leading regional expert on asbestosis.  Dr. Expertise examined Mr. Ayers and provided you with a report concerning her findings.  Dr. Expertise’s findings are largely favorable, but she does seem overly optimistic about Mr. Ayers’s state of mind.  In addition, you have heard that she is overly arrogant and does not make a good trial witness, so you are inclined not to call her at trial. (10 points)
3.  In response to your discovery requests, Norfolk indicated that it had no records to indicate that asbestos was used by the railroad in locations where Mr. Ayers would have been exposed to it.  You have just received in the mail from an unidentified source two documents.  The first, an e-mail that is not as clear as it might be, seems to be from a Norfolk executive to his subordinates instructing them to destroy records about use of asbestos by the railroad.  The second seems to be an excerpt from a company log recording receipt of asbestos and indicating where the product was to be used. (15 points)
Part III.  (25% of exam grade)(50 min.)
Assume that during the pre-trial phase of the lawsuit, Norfolk deposed the plaintiffs and their testimony was consistent with their testimony at trial as summarized in footnote 18 of the opinion.  Norfolk then filed a motion for partial summary judgment on the issue whether plaintiffs could recover for fear of cancer as an element of asbestosis-related pain and suffering damages.  

1. As attorney for Norfolk, what information would you present to the court, and how would you frame your summary judgment argument, and why?  (8 points)
2. As attorney for the individual plaintiffs, what information would you need to submit to the court in order to avoid entry of a summary judgment against you?  Why?  Do you think that obtaining the required information will present any challenges for you?  Why or why not? (7 points)
3. What role would burden of production and burden of proof play in resolving defendant’s summary judgment motion?  Why? (10 points)
SUPREME COURT OF THE UNITED STATES

NORFOLK & WESTERN RAILWAY COMPANY,
PETITIONER v. FREEMAN AYERS et al.

ON WRIT OF CERTIORARI TO THE CIRCUIT COURT OF WEST VIRGINIA, KANAWHA COUNTY

    Justice Ginsburg delivered the opinion of the Court. 

    The Federal Employers’ Liability Act (FELA) . . . 45 U.S.C. § 51—60, makes common carrier railroads liable in damages to employees who suffer work-related injuries caused “in whole or in part” by the railroad’s negligence. This case, brought against Norfolk & Western Railway Company (Norfolk) by six former employees now suffering from asbestosis (asbestosis claimants), presents two issues involving the FELA’s application. The first issue concerns the damages recoverable by a railroad worker who suffers from the disease asbestosis: When the cause of that disease, in whole or in part, was exposure to asbestos while on the job, may the worker’s recovery for his asbestosis-related “pain and suffering” include damages for fear of developing cancer?

    The second issue concerns the extent of the railroad’s liability when third parties not before the court–for example, prior or subsequent employers or asbestos manufacturers or suppliers–may have contributed to the worker’s injury. Is the railroad answerable in full to the employee, so that pursuit of contribution or indemnity from other potentially liable enterprises is the railroad’s sole damages-award-sharing recourse? Or is the railroad initially entitled to an apportionment among injury-causing tortfeasors, i.e., a division of damages limiting the railroad’s liability to the injured employee to a proportionate share?

    In resolving the first issue, we . . . hold that mental anguish damages resulting from the fear of developing cancer may be recovered under the FELA by a railroad worker suffering from the actionable injury asbestosis caused by work-related exposure to asbestos.

    As to the second issue, we similarly decline to write new law by requiring an initial apportionment of damages among potential tortfeasors. The FELA’s express terms, reinforced by consistent judicial applications of the Act, allow a worker to recover his entire damages from a railroad whose negligence jointly caused an injury (here, the chronic disease asbestosis), thus placing on the railroad the burden of seeking contribution from other tortfeasors.

I

    The asbestosis claimants (plaintiffs below, respondents here) brought this FELA action against their former employer, Norfolk, in the Circuit Court of Kanawha County, West Virginia.1 Norfolk, they alleged, negligently exposed them to asbestos, which caused them to contract the occupational disease asbestosis. App. 17—20.[further citations to record omitted.]2 As an element of their occupational disease damages, the asbestosis claimants sought recovery for mental anguish based on their fear of developing cancer…

    Before trial, Norfolk moved to exclude all evidence referring to cancer as irrelevant and prejudicial. . . . The trial court denied the motion,  and the asbestosis claimants placed before the jury extensive evidence relating to cancer, including expert testimony that asbestosis sufferers with smoking histories have a significantly increased risk of developing lung cancer. (Of the six asbestosis claimants, five had smoking histories, and two persisted in smoking even after their asbestosis diagnosis. Asbestosis sufferers–workers whose exposure to asbestos has manifested itself in a chronic disease–the jury also heard, have a significant (one in ten) risk of dying of mesothelioma, a fatal cancer of the lining of the lung or abdominal cavity. (asbestosis claimants’ expert)(Norfolk’s expert. . . nine or ten percent). 

    Concluding that no asbestosis claimant had shown he was reasonably certain to develop cancer, the trial court instructed the jury that damages could not be awarded to any claimant “for cancer or any increased risk of cancer.” The testimony about cancer, the court explained, was relevant “only to judge the genuineness of plaintiffs’ claims of fear of developing cancer.” On that score, the court charged:

“[A]ny plaintiff who has demonstrated that he has developed a reasonable fear of cancer that is related to proven physical injury from asbestos is entitled to be compensated for that fear as a part of the damages you may award for pain and suffering.” 

In so instructing the jury, the court rejected Norfolk’s proposed instruction, which would have ruled out damages for an asbestosis sufferer’s fear of cancer, unless the claimant proved both “an actual likelihood of developing cancer” and “physical manifestations” of the alleged fear. 

    The trial court also refused Norfolk’s request to instruct the jury to apportion damages between Norfolk and other employers alleged to have contributed to an asbestosis claimant’s disease.5 Two of the claimants had significant exposure to asbestos while working for other employers: Carl Butler, exposed to asbestos at Norfolk for only three months, worked with asbestos elsewhere as a pipefitter for 33 years;  Freeman Ayers was exposed to asbestos for several years while working at auto-body shops. In awarding damages, the trial court charged, the jury was “not to make a deduction for the contribution of non-railroad exposures,” so long as it found that Norfolk was negligent and that “dust exposures at [Norfolk] contributed, however slightly, to the plaintiff’s injuries.”6
    The jury returned total damages awards for each asbestosis claimant, ranging from $770,000 to $1.2 million. After reduction for three claimants’ comparative negligence from smoking and for settlements with non-FELA entities, the final judgments amounted to approximately $4.9 million. It is impossible to look behind those judgments to determine the amount the jury awarded for any particular element of damages. Norfolk, although it could have done so, see W. Va. Rule Civ. Proc. 49 (1998), did not endeavor to clarify the jury’s damages determinations; it did not seek a special verdict or interrogatory calling upon the jury to report, separately, its assessments, if any, for fear-of-cancer damages.

    The trial court denied Norfolk’s motion for a new trial, and the Supreme Court of Appeals of West Virginia denied Norfolk’s request for discretionary review. We granted certiorari, . . . and now affirm.

II

[Court discusses role of common-law principles in FELA claims and holds that they are “are entitled to great weight in our analysis.]
III

A

[Court discusses two earlier cases and holds that they distinguish between “[s]tand-alone emotional distress claims not provoked by any physical injury, for which recovery is sharply circumscribed by the zone-of-danger test; and emotional distress claims brought on by a physical injury, for which pain and suffering recovery is permitted.]

B

[Court surveys caselaw and other authority on when recovery for emotional distress provoked by physical injury and holds that fear of cancer claims are permitted under FELA.]
C

    Norfolk presented the question “[w]hether a plaintiff who has asbestosis but not cancer can recover damages for fear of cancer under the [FELA] without proof of physical manifestations of the claimed emotional distress.” Our answer is yes, with an important reservation. We affirm only the qualification of an asbestosis sufferer to seek compensation for fear of cancer as an element of his asbestosis-related pain and suffering damages. It is incumbent upon such a complainant, however, to prove that his alleged fear is genuine and serious. [citations omitted] In this case, proof directed to that matter was notably thin,18 and might well have succumbed to a straightforward sufficiency-of-the-evidence objection, had Norfolk so targeted its attack.

    Norfolk, however, sought a larger shield. In the trial court and in its unsuccessful petition to the Supreme Court of Appeals of West Virginia, Norfolk urged that fear of cancer could figure in the recovery only if the claimant proved both a likelihood of developing cancer and physical manifestations of the alleged fear. And although Norfolk submitted proposed verdict forms, those forms did not call for jury specification of the amount of damages, if any, awarded for fear of cancer. Thus, as earlier observed,  it is impossible to tell from the verdicts returned, whether the jury ascribed any part of the damages awards to the alleged cancer fear, and if so, how much.19
    We did not grant review, in any event, to judge the sufficiency of the evidence or the reasonableness of the damages awards. We rule, specifically and only, on the question whether this case should be aligned with those in which fear of future injury stems from a current injury, or with those presenting a stand-alone claim for negligent infliction of emotional distress. We hold that the former categorization is the proper one under the FELA.

IV

[Court holds that “the FELA does not authorize apportionment of damages between railroad and nonrailroad causes” and rejects Norfolk’s claim.

    For the reasons stated, the judgment of the Circuit Court of Kanawha County is

Affirmed.

Notes

1.  FELA cases may be brought, at plaintiff’s option, in federal court or in state court. 45 U.S.C. § 56.

2.  Asbestosis is a noncancerous scarring of the lungs by asbestos fibers; symptoms include shortness of breath, coughing, and fatigue. Ranging in severity from mild to debilitating, it is a chronic disease that, in rare instances, is fatal. [citations omitted]  

 5.  The apportionment instruction Norfolk proposed stated: “If you find that the plaintiff in this case has a condition or disease which was caused by his employment with employers other than the railroad, plaintiff’s recovery must be limited to only such damages as result from his railroad employment and he cannot recover damages which have been or will be caused by his nonrailroad employment. This is so because the railroad can be held responsible only for such of a plaintiff’s damages as result from its alleged negligence while the plaintiff was employed at the railroad.” 

6.  As required by the FELA, the trial court directed the jury to determine whether negligence by any of the asbestosis claimants contributed to their injuries and to compare any such negligence with that of Norfolk “in terms of percentages.” (“contributory negligence shall not bar a recovery, but the damages shall be diminished by the jury in proportion to the amount of negligence attributable to such employee”). 

18. As Norfolk noted, one of the claimants did not testify to having any concern about cancer; another testified that he was more afraid of shortness of breath from his asbestosis than of cancer. Others testified to varying degrees of concern over developing the disease; no claimant presented corroborative objective evidence of his fear. 

19.  In their prediction that adhering to the line drawn in Gottshall and Metro-North will, in this setting, bankrupt defendants, the dissents largely disregard, inter alia, the verdict control devices available to the trial court. These include, on a defendant’s request, a charge that each plaintiff must prove any alleged fear to be genuine and serious, review of the evidence on damages for sufficiency, and particularized verdict forms. Norfolk chose not to seek control measures of this order; instead, Norfolk sought to place cancer-fear damages entirely outside the jury’s ken.  
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