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Introduction

Let’s face it.  Law school is confusing.  To some extent that’s inevitable, because you’re learning what the cognitive theory folks call an “expert system.”  You can’t fully understand any part of what you’re learning, until you learn all of it.  That’s why many professors reassure their students that it will all start to make sense sometime between February and May.  (And they’re right.)

The confusion involved in learning an expert system is heightened because your learning necessarily takes place on multiple levels.  Here’s my take on what those different levels are in Civil Procedure.

Six Traditional Levels:  General Information, Avoiding Misconceptions, Techniques for Learning Law, Blackletter Law, Analytical Skills, Lawyering Skills

Level 1:  General Information

Vocabulary and concepts


(what one of my students once referred to as “adult talk”)

Examples:      
Compensatory v. punitive damages



Motion for jnov (judgment notwithstanding the verdict)

How the judicial system is organized

Examples:  
Pyramidal structure of trial and appellate courts



Dual system of federal and state courts 

with overlapping jurisdiction

The stages of the litigation process

Examples:
Choice of forum

Subject matter jurisdiction

Territorial jurisdiction

Venue

Summons and complaint

12(b) Motions 

Discovery

Summary Judgment

Trial

Level 2:  Clearing Away Misconceptions

You’ll inevitably take wrong turns in your understanding of the legal system that will get in your way of your other levels of learning.  One of your tasks is to be willing to make mistakes, and reveal your misunderstandings, so you can clear them up.

Examples:
Not understanding that –

The word “rule” means many different things.  

See, You Mean That’s a “Rule”, Too?

State and federal courts have concurrent subject matter jurisdiction over federal questions (unless the constitution or Congress has granted exclusive jurisdiction to the federal courts)

Stating a claim requires a law (statutory or judge-made) setting out the scope of a right or duty and providing relief

Level 3:  Techniques for Understanding Law (Learning How to Learn)

How to read a statute or codified rule

See, How To Read a Statute

Casebriefing   

See, How to Brief a Case: The “Gold Standard” for Civil Procedure Cases
Level 4:  Rules, Doctrine, “ Blackletter law” and Conceptual Frameworks to Organize It

What you memorize for the test, summarized in the avalanche of hornbooks, study aids & commercial outlines, this is what most students think law school is all about.  They’re partly right.  Good lawyers know a lot, including lots of doctrine.  But good lawyers, and law students, need to know much more than rules.

Examples:
Well-pleaded complaint rule

Current test for territorial (personal) jurisdiction




(synthesized from the case law we study)

Sources:  Joseph W. Glannon, Civil Procedure: Examples and Explanations (4th ed. 2001)

Level 5:  Analytical Skills:  How to Make Legal Arguments 

You’re not learning all the general information (level 1) and “blackletter law” (level 2) just to spout it back on a test at the end of the course.  You’re learning it so you can represent clients by making legal arguments on their behalf, either in court or in negotiations, and predict how judges will respond to your arguments.  And those tasks require honing your analytical skills and learning the conventions for making legal arguments.  

Examples:  
Identify the options for rule choice



Identify policy concerns for arguing for or against a rule choice

Generating broad and narrow case holdings

Arguments about:

Rules and standards

Slippery slopes

We’ll work on some of these skills explicitly in Civil Procedure.  I’ll try to remind you when we’re doing it.

Sources:

Michael Fishl and Jeremy Paul, Getting to Maybe:  How to Excel on Law School Exams (1999)(The title says it all:  law school is all about helping you identify the good arguments on both sides of any complex issue)

Paula Lustbader, Construction Sites, Building Types, and Bridging Gaps:  A Cognitive Theory of the Learning Progression of Law Students, 33 Will. L. Rev. 315 (1997)

Pierre Schlag and David Skover, Tactics of Legal Reasoning (1986)(Good source if you have a philosophy major’s mind and enjoy constructing typologies and identifying argumentative “moves”)

Level 6:  Lawyering Skills
The first year of law school focuses heavily on analytical skills.  Those skills are important for lawyers, but so are many other skills.  First year legal writing courses traditionally add legal research, writing, and appellate argument, along with the analytical skills.  In recent years, many classes have begun to provide exposure to other lawyering skills, especially those that focus on interpersonal skills, in order to provide a counterbalance to the traditional focus on the intellectual side of lawyering.  Our simulation exercises in Civil Procedure will introduce you to one of these, interviewing, along with the skills of drafting, and oral argument.

Source:

Robert MacCrate (ed.), Legal Education and Professional Development – An Educational Continuum (1992)

Two Implicit Levels:  Theories of Law and Ways of Being a Lawyer   

Law school tests and grading typically focus primarily on the information and skills operating in these first six levels of learning.  Most of your energy will be focused on them.  At the same time, however, you are receiving numerous implicit messages in the classroom and in the broader law school environment, messages that will socialize you into the legal profession, and that will affect what kind of a lawyer you will be.  Often students view discussion of these issues as distractions from the business of learning the rules.  Don’t be misled by that view.   And remember that “how to be” as a lawyer is a matter of significant choice and controversy.  So keep in mind two additional levels of learning.

Level 7:  Legal Theory

You won’t study different theories of law in detail in Civil Procedure, or elsewhere in the first year, but everything you read and hear makes implicit assumptions about how the law operates, and what types of arguments are persuasive and legitimate.  I’ll try to familiarize you with some of the different approaches to law along the way.

Examples:
Classical Orthodoxy, Mechanical Jurisprudence, Formalism

Source:  Thomas C. Grey, Langdell’s Orthodoxy, 45 U. Pitt. L. Rev. (1983) 

The Ideology of “Value-Neutrality” (yes, I’m giving my view away here)

Source:  Herbert Wechsler,  Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1 (1959) 
Critical Legal Theory 



Feminist Legal Theory



Critical Race Theory 

Source:  David Kairys (ed.), The Politics of Law:  A Progressive Critique (3rd ed. 1998)



Law and Economics 

Source:  A. Mitchell Polinsky, An Introduction to Law And Economics (2d ed. 1989)

Level 8:  What Kind of a Lawyer You Want to Be

In your first year courses, you aren’t explicitly studying what kind of a lawyer you want to be. But you’ll be surrounded by messages about where to work, how to work, and what it means to be successful as a lawyer.

What type of practice will you do -- represent individuals, corporations, or government; rich people or poor people; large firm, small firm, government or public interest? Or will you eschew law practice for business, politics, academia?

How will you practice law? As a cooperative problem solver, a scorched earth litigator, a deal-maker?

And what type of person will you be at the end of the day? A rich, but burnt-out workaholic, surrounded by material wealth, but by neither family nor friends? A hardworking lawyer who loves the work and manages to balance work and family life? A depressed alcoholic?

Many of the messages you receive are implicit, or are explicit, but not challenged and discussed. Perhaps as a result, law school has a very negative effect on the emotional well-being and mental health of a significant minority of law students.

We’ll try to address some of these larger life issues at least in passing in Civil Procedure.

Source:

Sharon Dolovich, Note, Making Docile Lawyers: An Essay on the Pacification of Law

Students, 111 Harv. L. Rev. 2027 (1998)

Steven Keeva, Transforming Practices: Finding Joy and Satisfaction in the Legal Life (1999)
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