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§8 OUTLINING tc "OUTLINING"
INTRODUCTION TO OUTLINING


Outlining basically means synthesis. The purpose of outlining is to pull together all that you have learned on a given topic or doctrinal area so that you can use it to solve problems. Outlining takes on a variety of forms. For example, some students write a thesis as an outline, others write a flow chart, others use index cards, and others use a combination of these forms.  What form works best for you depends on how you learn, the difficulty of the subject, the professor’s style, and the type of exam. The three main stages of outlining are Understanding/Comprehension, Application, and Articulation.  

Understanding/Comprehension


The question you want to first answer when you outline is, “Do I understand the material?”  This first step is your opportunity to discover what you do understand and what you do not understand so you can fill in gaps of your knowledge and provide yourself with a complete context for increasing your understanding of the material.  You want to develop and enhance your schema - understand how the particular concept relates to other concepts you have or will study; identify the context for the concept - what issues/problems the particular concept is addressing/solving; synthesize the rule/concept - how courts/legislators address/solve the issue/problem; consider policy - how the concept addresses/solves the issues/problems; and critically analyze the soundness of the rationale for the concept - how effective is the concept, what problems does it leave unresolved, what problems does it create?


Tools for this stage include your briefs and class notes, hornbooks, model codes, commercial outlines and study aids, study partners, and experience.

Application


The question you want to answer at this stage is, “Can I use what I understand?” Understanding is not in itself useful unless you can apply your understand to help problem solve.   Thus, you want to anticipate ways in which you will use your knowledge and practice the steps of your analysis.  Methods for this stage include developing a recipe card to guide your analysis, writing your own hypothetical problems and answers, and creating a tool to outline your analysis.

Articulation


The last question you want to answer is, “Can I say what I understand and apply?”  Many students fall short in the outlining process by stopping at stage two. Then when they are taking the exam, they find themselves stumbling for the right words to articulate their understanding and application.  They end up with their first draft instead of a well edited draft of their understanding and application.  In addition, these students spend much time in the exam doing something they could have done earlier, at the cost of not having sufficient time to analyze the exam question in adequate depth.  Thus, it is important to complete this last stage on outlining to enable to you to enhance your performance on the exam.  
Methods for this stage include writing the beginning of the discussion section of an objective memo and writing rule cards.

Time Plan 

As with other demands on your time, it is useful to be organized in scheduling time to outline and creating an agenda for how you will use that time.

Schedule for outlining:
As with all of your studying, before you begin to delve into the task of outlining, you must first develop a time plan.  Outlining, when done correctly, is very time consuming.  You must get yourself into the subject area, then you must think through many different aspects of a particular doctrine, then you must consider how the various pieces relate to one another.  Because it takes time for you to re-acquaint yourself with the subject and to immerse yourself in the doctrine, it is wise to reserve concentrated blocks of time for outlining a given subject. Begin by scheduling time to outline each of your courses.  During summer, you should outline every week. In the fall, a biweekly outlining schedule works well. On week one, outline contracts in the morning, property in the afternoon, and criminal law in the evening. On week two, outline civil procedure in the morning, torts in the afternoon, and work on legal writing in the evening. As a general rule plan to spend the same number of hours outlining that you spent in class.  Thus, if you had six hours of classes during the two weeks between outlining, you should plan to spend six hours outlining.  Realize that some subjects will require less time, and some will require more.  Keep adjusting your time plan accordingly.

Create an agenda:

When to outline is a relatively simple question.  What to outline in the allocated time slot is a trickier question.  As you set out to outline during the allotted time, have an agenda before you dig into the materials.  First refer back to the table of contents, identify the different sections or units.  As a rule of thumb, outline only those sections that you have completed in your class.  Because outlining involves synthesizing all of the materials covered, it does not make sense to synthesize until you have completed a section.   However, some sections or units are very long and complicated.  If that is the case, outline discrete parts of those sections.  Then survey your briefs and notes to get focused about the subject.  You may want to review your outline up to this point.  Then determine what subjects or components you will outline.  Once you have an agenda, you may begin the process of synthesizing the materials.  

Example:  Outline Agenda

       After consulting with the table of contents for criminal law, you should see that you would not want to begin to outline Actus Reus until the class finished that entire section.  The section is short, and the class would have thoroughly discussed it within one week.  If the class took more than two weeks to cover the entire section on Mens Rea, you could outline the discrete segments of Basic Concepts, Mistake of Fact, and Mistake of Law before we finished discussing Abandonment of Mens Rea.  But if the class had not completed the segment on Mistake of Law by the time you had scheduled to outline criminal law, you should not outline that segment.

Components of an outline:

       Just like any study method, everyone has his or her own approach to outlining.  What you choose to focus on and what you choose to include in your outline depends on what your professor emphasizes and on what works best for you.  Having said that, there are universal pieces to any complete outline.  These pieces are policy, both general policy for the given area of law, and more specific policy for doctrines in a particular area of law; topic headings or road maps that state the issues or put the particular doctrine into context; rules, common law, including majority and minority opinions, and statutory law; fact patterns from the cases and how they have been applied to the rules; and likely outcomes or conclusions.  Look at the diagram of outlining components, as you can see, like case briefs, and all legal discourse, the IRAC components are present in outlining as well.

	SAMPLE:  Key Components of a Stage-One Outline

a. Policy






       a. Policy

b. Issue/Schema





       b. Issue/context

c. Rules/Policy





       c. Rules/policy

d. Fact patterns from cases Hypotheticals/Answers                     d.  Application/policy

e. Likely outcomes



   
                   e. Conclusion




Although you will develop your own method of synthesizing, you may want to use the following sample approach to outlining, and adapt it to your learning style.  This sample approach has active learning and critical thinking components built into the method.  

	Sample:  Outline METHODS

List or articulate the policies with a capital P.

Review your schema (also known as conceptual framework.  

List the policy concerns of the given area of law.  Then orient the subject area by reviewing your schema for the course, the table of contents of your casebook, and/or the table of contents of a study aid.  Determine what part of the schema you are currently outlining.  List the cases that you discussed in class.

Synthesize the rules and policy.

Review your case briefs and class notes. Determine what was the point for each of the cases that you discussed in class. For each rule, list the policy reasons that support the rule definition and the ones that suggest problems with the rule.

Determine whether you have competing jurisdictions or whether you have a rule evolution. Ask yourself whether each case adds, subtracts, or leaves unchanged the preceding case/rule.

Compare the synthesized rules to codes or restatements.  

If there is a substantial difference between the case-generated rule and the code rule, write the code rule in your own words.  List the differences between the two rules, and list policy reasons for the differences.  Be sure to write a short explanation of which rule is better, and why it is better.

Answer the following questions: (If you have divergent rules, you need to answer these questions for each view)
· What problems is the doctrinal area trying to address or solve?

· What is the rule?

· How does the rule solve the problems?

· What problems does the rule leave unresolved or create?
· Do you think this doctrine is good?  Why or why not?  (Remember, you are writing your opinion to help you understand and develop a context for the doctrine, not to use on an exam.  On an examination question, be sure that you write out the mainstream justification, but only include your opinion if it makes sense to use in argument.  If the professor is interested in your opinion, he or she will ask for it.)
Write a rule card (how you will articulate the rule on the exam).

Write a recipe card (a detailed schema or checklist for those areas you just reviewed).

Write hypothetical problems.  

Write model answers to your hypothetical problems.

Write an IRAC/P model answer.

Add the rule, policy, and recipe card to your larger schema or checklist.



You want to begin by articulating the policy with a capital P in order to remind yourself of the larger framework of the particular area that you are outlining.  Also, it will help you think about policy with a lower-case p as you synthesize the rules.  Putting the topic into the larger context of the course is useful to keep you focused and to provide the beginnings of a model order of analyzing fact patterns.  


Briefly summarizing the cases that you discussed in class will help you synthesize the rules, policy, and fact situations that will bring the doctrine into issue.  Thinking about what facts will bring a particular area of the doctrine into issue will help you spot issues on exams.  Considering how each case builds on the previous cases will help you identify historical developments of the doctrine and will help you identify the subtle shifts or variations of the doctrine.  Creating your own hypotheticals will also help you spot issues on exams, but more importantly, like writing your opinion about cases while you wrote your briefs, it will help you put the doctrine in your own context.  This will facilitate understanding and recall.  Writing out model analysis of your hypotheticals helps you test the hypothetical and helps you practice writing exam answers.  Finally, writing a brief sentence or two explaining your opinion about the doctrine will help you understand and recall the doctrine.

	Sample Beginning Outline: Actus Reus

Policy (P):  In order to find someone culpable, they must be blameworthy or deterrable. People are only blameworthy when they have acted of their own free will.

Schema Act

1.Positive Act
2. Failure to Act

Synthesize cases and rules
Case review:
Martin: D got drunk in home, police came and dragged him out into the street, then cited D for being intoxicated in public.  Court held D not culpable because D was not in public of his own, voluntary act. Actus elements must be voluntary.
Newton: Black Panther got shot in stomach and then shot police officer.  D then ran away and went to hospital for treatment.  D claimed that the shot to his stomach caused a reflexive impulse to shoot back, so because he was acting from reflex, he was not conscious at time he shot police officer.  Court held that if D's action was a reflex, it was not conscious, and thus, it was not voluntary, this would be a complete defense.  Reflex or unconscious act is not voluntary. (Adds to Martin)


Note that it is not relevant that Newton was a Black Panther, but the student included that information because it will help her remember the case.

Decina:  Epileptic crashed car and killed four people.  D claimed that because D was having a seizure while driving, crashing was not voluntary act.  Court held because D voluntarily drove, the driving element was voluntary.  Only one actus element needs to be voluntary, not all. (Split from Martin) 

Synthesized Rule:  All actus elements must be voluntary.  A reflexive or unconscious act is not voluntary.  If act is not voluntary, then actor is not blameworthy because action was not of actor's conscious choice.  However, minority jurisdictions only one actus element needs to be voluntary even if the final act is not, actor still may be culpable because actor acted of own choice at time actor began the action.

Code:  MPC 2.01:  Person not guilty unless acted voluntarily.  Act not voluntary if:  
     1. reflex or convulsion
     2. movement while unconscious asleep
     3. under hypnosis
     4. conscious or habitual, but not the product of actor's own effort or  

        determination

(Question whether all actus or only one actus element need be voluntary because language: an act.)

Questions:

          All actus elements must be voluntary.

· Limit culpability.

· The voluntary actus requirement is trying to limit culpability to only those who are have made a choice.

· It limits culpability.

· Problem if blameworthy person voluntarily acts but not all actus elements are voluntary because that person walks.

Only one actus element must be voluntary.

· Limit culpability.

· Establishes culpability for only one voluntary act.

· It catches more people in the net.

· Problem because if the key actus element was not voluntary, then a non-blameworthy person is culpable.

It makes sense to only punish those who voluntarily choose to engage in the activity.  If the justification for punishment is to deter and rehabilitate, we can only deter or rehabilitate someone only if they voluntarily acted.  Furthermore, the better rule is to require that all actus elements be voluntary because it is a great harm to punish a person who is not truly blameworthy.




