INTRODUCTION TO OUTLINING

Outlining basically means synthesis.  The purpose of outlining is to pull together all that you have learned on a given topic or doctrinal area so that you can use this information to problem solve.  Outlining takes on a variety of forms.  For example, some students write a thesis as an outline, others write a flow chart, others use index cards, and others use a combination of these forms.  What form works best for you depends on how you learn, the difficulty of the subject, the professor’s style, and the type of exam. The three main stages of outlining are Understanding/Comprehension, Application, and Articulation.  

Understanding/Comprehension

The question you want to first answer when you outline is, “Do I understand the material?”  This first step is your opportunity to discover what you do understand and what you do not understand so you can fill in gaps of your knowledge and provide yourself with a complete context for increasing your understanding of the material.  You want to develop and enhance your schema - understand how the particular concept relates to other concepts you have or will study; identify the context for the concept - what issues/problems the particular concept is addressing/solving; synthesize the rule/concept - how courts/legislators address/solve the issue/problem; consider policy - how the concept addresses/solves the issues/problems; and critically analyze the soundness of the rationale for the concept - how effective is the concept, what problems does it leave unresolved, what problems does it create?
Tools for this stage include your briefs and class notes, hornbooks, model codes, commercial outlines and study aids, study partners, and experience.

Application


The question you want to answer at this stage is, “Can I use what I understand?” Understanding is not in itself useful unless you can apply your understand to help problem solve.   Thus, you want to anticipate ways in which you will use your knowledge and practice the steps of your analysis.  Methods for this stage include developing a recipe card to guide your analysis, writing your own hypothetical problems and  answers, and creating a tool to outline your analysis.

Articulation


The last question you want to answer is, “Can I say what I understand and apply?”  Many students fall short in the outlining process by stopping at stage two.  Then when they are taking the exam, they find themselves stumbling for the right words to articulate their understanding and application.  They end up with their first draft instead of a well edited draft of their understanding and application.  In addition, these students spend much time in the exam doing something they could have done earlier, at the cost of not having sufficient time to analyze the exam question in adequate depth.  Thus, it is important to complete this last stage on outlining to enable to you to enhance your performance on the exam.  
Methods for this stage include writing the beginning of the discussion section of an objective memo and writing rule cards.

OUTLINING METHODS
Plan your time.  

Begin by scheduling time to outline each of your courses.  Plan to spend concentrated periods of time on one subject area.  It may be useful to alternate weekends for outlining.  For example, on weekend 1, plan to outline two subjects.  On weekend 2, plan to outline the other two or three courses.  On weekend 3, plan to outline the courses you outlined on weekend 1.  As a general rule, to outline, plan to spend the same number of hours outlining that you spent in class.  Thus, if you had six hours of classes during the two week between outlining, you should plan to spend six hours outlining.  Realize that some subjects will require less time, and some will require more.

Review your schema.  

List the policy concerns of the given area of law.  Then orient the subject area by reviewing your schema for the course, the table of contents of your casebook, and/or the table of contents of a study aid.  Determine what part of the schema you are currently outlining.  List the cases that you discussed in class.

Synthesize the rules and policy.

Review your case briefs and class notes. Determine what was the point for each of the cases that you discussed in class. For each rule, list the policy reasons that support the rule definition and the ones that suggest problems with the rule.

Determine whether you have competing jurisdictions or whether you have a rule evolution. Ask yourself whether each case adds, subtracts, or leaves unchanged the preceding case/rule.

Compare the synthesized rules to codes or restatements.  

If there is a substantial different between the case-generated rule and the code rule, write the code rule in your own words.  List the differences between the two rules, and list policy reasons for the differences.  Be sure to write a short explanation of which rule is better, and why it is better.

Answer the following questions:

· What problems is the doctrinal area trying to address or solve?

· What is the rule?

· How does the rule solve the problems?

· What problems does the rule leave unresolved or create?
Write a rule card (how you will articulate the rule on the exam).
Write a recipe card (a detailed schema or checklist for those areas you just reviewed).
Write hypothetical problems.  

Write model answers to your hypothetical problems.

Outlining Worksheet
1. Topic

2. Review Schema

3. What issue is this doctrinal area trying to resolve?

4. Review cases

a. Mini-brief each case

i. Facts

ii. Rule

iii. Reasoning/policy

b. Model rule/code-summarize rule

c. Synthesize rules

i. Does each case add, subtract, or change the previous case?

ii. Do you have split authority?

5. What is the rule that tries to resolve it?

a. Write a rule card or cards if there is a split.

b. Write a recipe card or cards.

6. How does the rule solve the problems?

7. What problems does the rule leave unresolved or create?

Example:

1. Topic:  Foreseeability of damages

2. Schema:  

General Damages

Limitations on Damages
· Foreseeability

· Certainty


· Avoidability

3. Issues:  Policy for Damages:

Put parties in the same position they would have been in had the contract been performed.  

1. Fulfill parties’ expectations/intent, thereby encouraging people to enter into mutually beneficial transactions.

2. Since at the beginning of a contract I don’t know if I will be the party in breach or the injured party, expectation damages are the most that I would be willing to pay if I am the party in breach and the least I would be willing to accept if I am the injured party.

Policy for limitations on damages:

1. Default rules that attempt to strike the deal that the parties would have made if they had thought about it.

2. Avoids counter-intuitive surprises that would scare people away from entering into mutually beneficial transactions.

3. Economically efficient because the party in the best position to know the cost of breach will factor the cost/risk into negotiations.


4.  Cases: 
Hadley
 For P to recover consequential damages, P must show that such 


damages were foreseeable by the D at the time of the contract.

Policy in favor of this rule:


1.  
Economic efficient 



a.
risk allocation because parties need to know limits of  



liability at time they enter K.



b.
encourages people to take precautions or up front and 



give notice of cost of risk.   (pre-mitigation).


2.
Protects small business against abnormal event.


Policy against this rule:


1.
Doesn’t take into account nature of business today.



a.
Big business can distribute risk better, insurance, limited 



liability of corps today undercuts rationale of protecting 



small 
business against abnormal event.



b.
Difficult for party to disclose and give notice when 




bargaining with big corp.



c.
Assumes equal bargaining power.


2.
May be economically inefficient because may increase transaction 


costs by extending negotiations.

Morrow
(minority)



For P to recover consequential damages,  P must show not only that D was aware that a breach would result in special damages to P, but also, P must show that D at least tacitly agreed to assume responsibility for those damages.


Policy in favor of this rule:

1. Economically efficient b/c risk allocation is explicit and up front.

2. Protects unsophisticated parties who may not realize that they would be liable.

3. Consistent with what most people (non-lawyers) would expect, i.e., that a party 
would not be liable unless that party accepted responsibility.


Policy against this rule:

1. Unfair b/c injured party would have a difficult time proving the breaching party accepted responsibility absent explicit language in K.

Sample review:  Civil Procedure

POLICIES:  Consistency, Fairness, Judicial Economy
WHERE WILL LITIGATION TAKE PLACE?:  

What court has authority?



1.  
Subject matter jurisdiction




A.
Federal v. State




B.
Municipal, Trial, Appeals



2.
Territorial/ Personal jurisdiction




A.
Statutory authority




B.
Constitutional authority




C.
Resident v. non-resident defendant

topic: Subject Matter Jurisdiction in Federal Court


1. Federal court can only assert subject matter jurisdiction when:



a. Federal question



b. Diversity



c. Pendent/ancillary jurisdiction


2. Policy: federalism, fairness, consistency


3. Will be in issue whenever:




When one party wants to be in federal court and 





a. there is a claim arising under a federal statute or constitution   







1. policy:consistency





or



b. the parties to the suit are citizens of different states or one is a citizen of the US and the other is a citizen of another country, 


and 

the amount in controversy is over 75K.





1. policy: fairness by avoiding prejudice against a non-citizen P.


4.  Issues likely to arise under federal question:

Well-pleaded complaint rule:  P cannot assert fed. sub. matter jurisdiction if claim is predicated on claim arising under federal statute or const. because D may raise a defense under those.  Rather, Ps claim must involve fed. statute or const. 


5.  Issues likely to arise under diversity:




a. Citizenship: 

1. individual: place where domiciled, which means true, fixed, permanent, with intent to remain.

2. Corp.: place of incorp or principle place of business


Sample checklist: SMJ



Federal court smj.




1.  Does either party want to be in federal 





court?








2.   FEDERAL QUESTION:





Does the claim arise under federal laws, 



treaties, or the const.?






a.  Well-pleaded?




3.  DIVERSITY:





Are the parties citizens of different states 
or one a citizen of US and other 



citizen of foreign country?






Is the claim over $75K

Is party domiciled, resident, true fixed, permanent, with intent to remain?

