The Divine Professor M’s Civil Procedure Class

You Mean That’s a “Rule”, Too?


One of the challenges in reading legal materials is that a given word may have both technical legal meanings, and everyday meanings.  Worse yet, a word may have more than one technical meaning.   Nowhere is this more evident than in the case of the seemingly simple word “rule.” I count at least five distinct, commonly used meanings of the term.  To wit:
a. Rules of law based on, or interpreting, the federal constitution or a state constitution.

When a court considers or uses a rule based on the federal constitution or a state constitution, the court will usually cite to the section or amendment of the applicable constitution.

b. Rules of law based on, or interpreting, a federal or state statute.

When a court considers or uses a rule based on a federal or state statute, the court will usually cite the statute, e.g. 28 U.S.C. Sec. 1983.

c. Rules of law, often referred to as regulations, created by administrative agencies.

When a court considers or uses a rule created by an administrative agency, the court will usually cite the regulation, e.g. 5 C.F.R. Sec. 4125

d. Procedural rules created by the state or federal courts.

Some judicially created procedural rules are adopted by the courts in the process of deciding cases, such as the rules of preclusion (also referred to as res judicata) determining when a party can file more than one lawsuit about the same, or a similar, dispute. (You won’t study those until Civil Procedure II.). 

Others are written up by committees and adopted by the courts in a process separate from that of deciding individual cases, as in the Federal Rules of Civil Procedure. When the court considers or uses a procedural rule of this type, the court will usually cite to the court rule, e.g. F.R.Civ. P. Rule 11.   

e. The rules of the “common law”:  Substantive rules of law created by the state or federal courts in the process of deciding individual cases.

This is typically the most difficult type of rule to identify.  We may talk about the rule of the Jones case, as shorthand for the “holding of the case” that we identify only by carefully identifying precisely what facts were before the court.  Or the court may explicitly say something like, “we adopt the rule proposed by the plaintiff” and go on to identify the criteria to be applied in future cases.

If the rule was established, considered or applied by the same court or a different court in an earlier written opinion, the court will usually cite to the opinion (or to several opinions) in which the rule was established, considered or applied. If the rule was not established, considered, or applied in an earlier opinion, the court may cite an opinion that considered a similar rule, the court may cite a treatise or law review article, or the court may state the rule without citing any authority.
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