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Problem Set:  Pleading –Affirmative Defenses

Yeazell, pp. 467

Answers According to Yeazell

If the “surprise” principle were in effect, which of the following would have to be pleaded as an affirmative defense?

Q. a.  Plaintiff sues for damages caused by water that overflowed from a dam on defendant’s land.  Defendant claims that the overflow was caused by an “act of God” and that an even higher dam would have been inadequate.  
A.  Courts split.  Some consider this a denial of proximate cause, others an unusual circumstance warranting separate mention.  Yeazell:  Under the surprise principle, this should be a denial, on the theory that the ordinary height of water would be an issue likely to be contended in proving lack of adequate care.

Q. b.  Plaintiff sues for damages caused when defendant’s car suddenly swerved into plaintiff’s lane.  Defendant claims he swerved to avoid hitting a child.

A.  Again, courts split on whether sudden emergency is a denial of negligence or an unual circumstance.  Yeazell:  again this should be a denial under the surprise principle, on the basis that the circumstances immediately surrounding the accident have to be the focus of any investigation.

Q.c.  Plaintiff sues for medical malpractice resulting from an operation.  Defendant claims that plaintiff planned the lawsuit before the surgery and that she faked the injury.  

A.  Sanden v. Mayo Clinic, 495 F. 2d 221 (8th Cir. 1974) says this is a denial of injury and negligence.  Under the surprise principle that makes sense only if there is enough discovery to smoke out this rather unusual defense to a malpractice claim.

Q.d.  Plaintiff sues for damages caused in an automobile accident.  Defendant claims that the negligence of X, rather than his own, was the proximate cause of the accident.

A. Defense claim denies proximate cause;  a denial should suffice so long a X is not, as in Zielinski, an unsuspected party.

Q. e.  Plaintiff sues defendant for repayment of a loan.  Defendant claims that she and plaintiff formed a joint venture to purchase propoerty and that the funds were plaintiff’s contribution to the capital of the venture.
A.  On the surprise principle, affirmative defense.  Jetty v. Craco, 123 Cal. App. 2d 876 (1954) agrees.

Q.  f.  Plaintiff sues for breach of contract and seeks recovery of certain expenses incurred in performing the contract.  Defendant claims that such expenses are not mentioned in the contract and that recovery is barred by the parol evidence rule.

A.  Affirmative defense.  Like the statute of frauds, parol evidence is a procedural rule that, in the absence of sufficient discovery to smoke out the real contention, ought to be mentioned in a pleading.
