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Facts: Start with a simple case that reflects the historical origins of summary judgment. A plaintiff sues the defendant, alleging that the defendant executed a promissory note that is now due and unpaid.  (Assume that the jurisdictional allegations and demand for relief are also included.)
1: The defendant files a Rule 12(b)(6) motion. That motion will be denied. Why?
Answer:  

Rule:  Under Rule 8(a)(2) a complaint must include a “short and plain statement of the claim showing that the pleader is entitled to relief.  [DM note:  That seems to require an allegation, however conclusory, concerning each element of the claim -- duty, breach, causation, damages.  In a contract case, the duty stems from an offer and acceptance creating a valid contract, the breach from failure to pay, and the damages from the amount owing.]  On a 12(b)(6) motion, the allegations in the complaint are assumed to be true.

Application:  The allegations, as stated are adequate to state a claim, as they correspond to each of the elements of the claim.

2: Now explain why the denial of the Rule 12(b)(6) motion does not mean that the plaintiff will prevail at trial. What does a trial test that a 12(b)(6) motion does not?

Answer:

Trial tests the truth of the allegations.  The allegations are just that.  They may be false; or, though true, plaintiff may be unable to prove them at trial.

3. If you were a plaintiff faced with a general denial in such a case, what information would you want to find out during discovery?

Answer:  Plaintiff would want to find out which of the narrow set of available defenses that can be raised by a general denial (i.e. defenses other than those that must be raised as affirmative defenses, such as fraud, statute of limitations, payment), the defendant was relying on.  Is defendant saying she did not sign the note?  
4. In the hypothetical case described above, recall that one of the issues was whether the defendant has signed the promissory note. Suppose the plaintiff’s lawyer moved for summary judgment and presented to the court an affidavit in which the lawyer swore, “Plaintiff told me he watched the defendant personally sign the promissory note.” What’s the problem?

Answer:  

Rule:  Under Rule 56(e) ”affidavits shall be made on personal knowledge.” 
Application:  The lawyer has personal knowledge only of what the plaintiff told the lawyer (i.e. under the law of evidence, hearsay).   The lawyer did not personally observe the defendant sign the promissory note. The affidavit should be from the client.

5. Suppose the plaintiff moved for summary judgment, and submitted a signed affidavit whose core statement is, “I know that defendant signed the promissory note.” What’s the problem?

Answer:

Rule:  Under Rule 56(e), affidavits “shall set forth facts as would be admissible in evidence”.  

Application:  The affidavit sets forth the plaintiff’s conclusion, not the facts that lead to the conclusion.

6. Suppose the plaintiff’s lawyer has learned from interviewing his client that the plaintiff watched the defendant sign the note. To support plaintiff’s motion for summary judgment, what statements should plaintiff’s affidavit contain?

Answer:
Rule:  Under Rule 56(c), the plaintiff needs to show that “there is no genuine issue as to any material fact” and that “he is “entitled to judgment as a matter of law.”  
Application:  In order to meet the requirements of Rule 56(c), the plaintiff must provide facts to support each element of the claim, either by pointing to admissions in the answer, or the discovery, or by providing affidavits.  The affidavit should provide the personal particulars of the client—name, address, etc., state that he is acquainted with defendant, that on a specified date and time he saw defendant sign the note, that the note in question has not been paid, and that he is now suing on it.

7. Suppose that in a deposition of the defendant, she said, “I signed the note.” Could the transcript (or audio-or videotape) of that deposition be presented instead of the plaintiff’s affidavit? In addition to it?

Answer:  

Rule:  Under Rule 56(c) the “judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogations and admissions on file, together with the affidavits, if any, show that there is no genuine issue, etc.”
Application:  Here plaintiff wants to present defendant’s deposition in support of the summary judgment motion, instead of, or in addition to an affidavit.

Conclusion:  Plaintiff may rely on the deposition. 

Facts: finally, consider what a defendant must present to avoid summary judgment. In our hypothetical case, assume that plaintiff has presented evidence sufficient to warrant a grant of summary judgment. That evidence includes an affidavit from the plaintiff stating that he watched the defendant sign the promissory note. The defendant tells her lawyer that she did not sign the note.

8. To defeat the motion for summary judgment, can she submit an affidavit saying, “I can prove I didn’t sign the note”? Why not?

Rule:  Under Rule 56(e), affidavits “shall set forth facts as would be admissible in evidence”.  

Application:  The affidavit sets forth the defendant’s claim that she can prove she didn’t sign the note, a conclusion rather than the first-hand facts.  The statement would therefore be inadmissible, and, because inadmissible, isn’t an adequate basis for an affidavit under 56(e).

9. What should her affidavit say?

Answer:   
Rule:  Under Rule 56(e), affidavits “shall set forth facts as would be admissible in evidence”.

Application:  Here defendant’s affidavit must state that she did not sign the note.  E.g.  “I know plaintiff.  At no time did I ever sign the promissory note on which suit is now being brought.”
