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Question 1:  Having sustained injuries from a household appliance, Cora sues Manufacturer.  The required discovery conference and the ensuing disclosures occur.  Cora then serves 55 interrogatories on Manufacturer and 20 interrogatoreis on Department Store, which sold her the product.  Both Store and Manufacturer refuse to answer.  Explain why Store needn’t answer even if the questions are relevant and not privileged.  By what procedural step might Cora induce Store to Answer?

A. Rule.  Under FR 33(a) “any party may serve on any other party written interrogatories”.  

Application.   Store need not answer because it is not a party, and only parties must answer interrogatories. 

Conclusion.  Cora can compel an answer by joining Store as a party; if she doesn’t wish to do that, she must use the deposition route.

Question 2: Same information as question 1.   Can Cora get a court to compel Manufacturer’s answers.  How? 

A. Rule.  Under FR 33(a) a party may serve interrogatories “not exceeding 25 in number including all discrete subparts”.

Application.  Cora has served too many interrogatories on Manufacturer.

Conclusion.  Cora needs either to get leave of court or to drop at least 30 of the questions, before she can compel answers.

Question 3: Pursuant to Rule 30(b)(6), Cora serves on Manufacturer a request to depose an employee or officer responsible for the design and safety engineering” of the appliance in question.  Manufacturer designates Geraldine Chen, a vice president for product design.  At the deposition,  Cora’s lawyer asks Chen a question about the financial structure of the company.  Manufacturer’s lawyer believes that the question is outside the subject matter specified in the Rule 30(b)(6) notice (and Chen is therefore less well prepared to answer). May Manufacturer’s lawyer instruct Chen not to answer the line of questions to which he objects?  See Rule 30(d)(1)

A. Rule.  Under FR 30(d)(1)  a lawyer may make an evidentiary objection during a deposition.  The lawyer may direct a deponent (the person being deposed), not to answer only “to preserve a privilege, to enforce a limitation directed by the court, or to present a motion under Rule 30(d)(4) seeking to “cease . .  or limit . . .the scope and manner of the deposition” because it’s being conducted in bad faith or to harass the deponent.   

Application.  Cora’s lawyer’s question does not involve a claim of privilege.  Without more information, it also doesn’t appear to be posed in bad faith or for harassment.

Conclusion.  Manufacturer’s lawyer may not instruct witness not to answer the question.

Question 4:   What should Manufacturer’s lawyer do?  See Rule 30(d)(3) and (4)

A. Rule.  See previous question.  Under FR 30(d)(3) “if the court finds that any impediment . . . has frustrated the fair examination of the deponent, it may impose upon the persons responsible an appropriate sanction, including the reasonable costs and attorney’s fees incurred.”   

Application.  If the lawyer taking the deposition won’t cooperate in reaching a resolution of the problem by rescheduling until Cora  can prepare for the financial questions, or Manufacturer can provide the appropriate witness, Lawyer can recess the deposition to move for an order under Rule 30(d)(4).

Question 5:  In part because Manufacturer’s lawyer has lodged numerous objections to the questions asked by Cora’s lawyer, the deposition, which started at 9 a.m., ends at 5 (having been interrupted only for a lunch hour) without Cora’s lawyer having reached her most important questions.  When lawyer asks that the deposition be continued, Manufacturer’s lawyer refuses, citing Rule 30(d)(2).  What can Cora’s lawyer do?  What is Cora’s lawyer’s strongest argument for a continuation of the deposition?

A. Rule.  FR 30(d) presumptively limits depositions to one day.  But the rule requires the court to “allow additional time . . . if needed for a fair examination of the deponent or if the deponent or another person . . . impedes or delays the examination.

Application.  Manufacturer’s lawyer lodged numerous objections to Cora’s questions.

Conclusion.  Cora’s lawyer can argue that Manufacturer’s lawyer impeded or delayed the examination, especially if the numerous objections are not well- founded.

Question 6.  After Chen’s deposition, Cora’s lawyer schedules another deposition, of another witness – Cora’s eleventh deposition.  What objection can Manufacturer make?  See Rule 30(a)(2)(A)

A. Rule. Under CR 30(a)(2)(A) “a party must obtain leave of court . . . if, without written stipulation of the parties, “(A) a proposed deposition would result I more than ten depositions being taken”.  

Application.  This deposition is Cora’s eleventh.

Conclusion.  Manufacturer can object that Cora has exceeded the limits on number of depositions.

Questions 7.   In the same deposition, Cora’s lawyer asks Chen a series of questions that Manufacturer’s lawyer believes constitute violations of the attorney-client privilege (“Have you consulted with counsel about potential liability for a product with this design characteristic?”).  Many lawyers would respond to such a question by advising their client not to answer it, a course of action explicitly permitted by Rule 30(d)(1).  Having elicited this response to a series of similar questions, Cora’s lawyer moves to another subject and thereafter ends the deposition.  If Cora’s lawyer believes that some of the unanswered questions were not subject to any privilege, how should she proceed to require answers?  

A. Rule.  Under FR 37(a)(2)(B), “the discovering party may move for an order compelling an answer” if “a deponent fails to answer a question” at a deposition. The moving party must attempt to confer with the person failing to answer and must so certify as part of the motion.

Application.  Chen refused to answer questions that arguably are not subject to any privilege.

Conclusion.  Cora’s lawyer may make a motion to compel discovery in accordance with Rule 37(a)(2)(B), being sure to confer with Manufacturer’s lawyer first.

