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Your client, Baker, gives you a state court complaint from a state employing discovery rules modeled after the current version of the  federal rules. The plaintiff, Alice, alleges that Baker agreed to sell her his car and then refused to go through with the transaction.  Alice seeks damages.  Baker tells you that he and Alice discussed such a possibility, but that they never agreed.  In response to your questions, Baker tells you no one witnessed their discussion.  You file an answer denying that there was a contract.  You know that Rule 26(a)(1) requires some disclosures.

Question 1: On this state of  the pleadings, what information would you have to prepare for disclosure?

Answer.  Rule:  Under 26(a)(1) each party must make initial disclosures of witness names and contact information, documents to be used to establish claims or defenses, a computation of damages, and any liability insurance that will used to satisfy the judgment. 

Application:  In this case, only the parties are witnesses.   Baker might give his own name and address to be on the safe side.  No documents are available, Baker is not the party seeking damages, and Baker is unlikely to have liability insurance for this type of claim.

Question 2:  On this state of the pleadings, what would be the only information you would be confident Alice would have to disclose to you? 

Answer.  Rule:  Same as question 1.  

Application:  Alice would have to provide the basis for her damage calculation. Rule 26(a)(1)(D).  Assuming the claim is based on an oral contract, and she doesn’t claim any other witnesses, she’s not likely to provide anything else.

Question 3:  Albert, suing Barbara for negligently inflicted injuries in an auto accident, supplies her with all his medical bills pursuant to Rule 26(a)(1(B)and (C).  Thereafter, he receives a substantial new bill from the treating surgeon.  What must Albert do?

Answer.  Rule:  FR 26(e) requires the parties to supplement initial disclosures  “at appropriate intervals . . . if the party learns that in some material respect the information disclosed is incomplete or incorrect”.  Under FR 37(c)(1) a party who fails to supplement initial disclosures “is not, unless such failure is harmless, permitted to use as evidence at a trial . . . information not disclosed” and may also be subject to sanctions.

Application:  As the information previously disclosed concerning medical bills is now incomplete, Albert should disclose this information.  

Question 4.  Albert does not inform Barbara of the new surgeon’s bill, but its existence comes to light in a deposition of the surgeon.  Thereafter, Barbara seeks to block admission of the bill as part of the evidence on damages.  How should the judge rule?

Answer.  FR 26(e)(1) requires supplementation of responses only “if the additional . . . information has not otherwise been made known to the other parties during the discovery process or in writing.

Application.  Barbara should let it go, and if she doesn’t, the judge should deny Barbara’s motion to exclude the surgeon’s bill.

