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Problem Set:  Pleading – Ethical Limitations (Rule 11)

Yeazell, pp. 431

p. 431, Note 2

Substantive Standards

Q.  What provision of the current Rule 11 did the plaintiffs in Business Guides violate?

A.  Rule 11(b)(3) “the allegations and other factual contentions have evidentiary support . . .”

Q.  What provision of the current Rule 11 did the plaintiffs in Gerbode violate?

A.  Rule 11(b)(2)  “the claims, defenses, and other legal contentions therein are warranted by existing law, etc.”

p. 432, Question 4

Facts.  Lawyer files an answer alleging the statute of limitations as an affirmative defense.  At the time Lawyer filed the answer, she reasonably believed that the facts warranted such a response.  Lawyer later learns that a salient event occurred later than she previously thought, and that the statute of limitations therefore has not run.  

Q. Does the lawyer violate the Rule by filing to file an amended answer?

A.  Rule:  Rule 11(a) and (b)(3) uses the present tense: “By presenting to the court . . . a pleading . . . , an attorney . . . is certifying that . . . (3)  the allegations and other factual contentions have evidentiary support.. .”   In addition, the Rule does not contain an explicit requirement that a party amend a pleading that she later learns is inaccurate.

Application:  Here, lawyer has signed the pleading and filed it, but has not other relied on it

Conclusion:  No violation

Q.  Does the Lawyer violate the Rule by orally asserting this defense at a subsequent pretrial conference?

A.  Rule:  Rule 11(a) states that: “By presenting to the court (whether by signing, filing, submitting, or later advocating. . . a pleading . . . , an attorney . . . is certifying that . . . (3)  the  allegations and other factual contentions have evidentiary support.. .”   The language “later advocating” imposes an additional requirement that the lawyer not rely on material s/he knows to be false..

Application:  Here, lawyer is orally asserting the defense at a subsequent pretrial conference, which constitutes “later advocating”

Conclusion:  Violation

p. 434, Questions 9 and 10

Q.   Paula Party call Ozzie Opponent on the telephone, threatening her with a lawsuit that Party knows to be groundless.  May Paula Party be sanctioned under Rule 11?   Is there a different result if Lawyer rather than party makes the telephone call?

A.  Rule:  The requirements of  Rule 11 are triggered when a party, or a lawyer, signs a “pleading, written motion, and other paper”  (Rule11(a)).  

Application:  Paula Party has not filed a paper that would bring the case under Rule 11.  

Conclusion.  No rule 11 violation, though Paula’s action might constitute a tort.  The result would not differ if Larry Lawyer makes the call, rather than Paula Party.

Q. Peter Party files a groundless discovery motion.  May Peter be sanctioned under Rule 11?  (See rule 11(d).)

A.  Rule:  Under the 1993 Amendments Rule 11(d) makes Rule 11 inapplicable to discovery.  

Application.  Peter’s motion is a discovery motion.

Conclusion.  No Rule 11 sanctions against Peter.  That doesn’t let off Peter off the hook, though because, as you will see,  Rule 26(g) imposes a requirement much like Rule 11, and authorizes sanctions, “which may include expenses, including a reasonable attorney’s fee.”  

Q. Your adversary signs and files a meritless paper.  If you wish to invoke Rule 11 against her, what steps must you take?

A. Rule: Under Rule 11(c)(1)(A) a party who wishes to move for Rule 11 sanctions must make a motion “separately”, serve it on the other side, and wait for 21 days to see whether the opposing party withdraws or corrects the challenged paper.  If the paper is withdrawn, the motion “shall not be filed.”

Q. Why is it a problem that the defendant must answer the complaint before the plaintiff’s time for withdrawing it has expired?

A. Rule:  Under Rule 11(c)(1)(A)  plaintiff has twenty-one days from the service of the Rule 11 motion in which to withdraw the complaint.   But under Rule 12(1)(A), a defendant will ordinarily have twenty days from the service of the complaint in which to file an answer. 

Application:  Thus, if Debbie Defendant challenges a complaint as meritless,  she will nonethess have to file her answer before Pedro Plaintiff must withdraw his groundless complaint without being subject to sanctions.  Debbie Defendant will therefore incur unnecessary costs.  (Note that most jurisdictions will allow her to lawyer file a “notice of appearance” notifying Pedro and the court that the lawyer is involved in the case.  That is a routine action, much cheaper than filing an answer and will prevent Pedro from taking a default judgment against Debbie without giving notice to her lawyer. In combination with the option to waive service of process in order to gain additional time to answer, Debbie is reasonably well protected.  But this is one more reminder that the procedural rules interact in their effects.)

