Discovery: Expert Information (Yeazell)

Answers

Question 1: Rule:  Under Rule 26((a)(2)(B), initial disclosure must include the identity of any person who may be used at the trial to present [expert] evidence.”  In addition, an expert witness who “is retained or specially employed to provide expert testimony” must provide a written report.

 Application:  Kildare is an expert, but not an expert within the meaning of Rule 26(a)(2)(B), because he examined John for the purpose of providing medical treatment, and was not specially employed to provide expert testimony.  Thus, his identity must be listed along with that of the “ordinary” witnesses in Rule 26(a)(1). 
Welby, by contrast, gets listed under 26(a)(2)(A),  if  he examined John at the request of  John’s lawyer and not to provide treatment. In that case Welby must prepare a report, which must be given to the other side under the provisions of 26(a)(2)(B); Kildare needn’t do so. (Of course, Kildare’s examination notes will be accessible to the other side via a subpoena.)

Question 2:   Rule.  See above.  

Application.  John’s lawyer does not plan to call Dr. Welby at trial, so arguably, he is not a witness who is “retained . . . to provide expert testimony.”  Thus, as the teacher’s manual says, “Yeazell thinks the answer is nothing, though he wouldn’t bet his life on this.”
Question 3: Rule.  Under 26(b)(4) a party may discover “facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial” only in limited circumstances.   Under FR 26(b)(5) “when a party  withholds information otherwise discoverable under these rules by claiming that it is subject to protection as trial preparation material, the party shall make the claim expressly.”
Application.  The rule does not speak to whether a party must disclose the identity of a non-testifying expert.  Yeazell:  Some have argued that the nontestifying expert is a “nonperson so far as the law of discovery is concerned – absent a showing of spcial circumstances under 26(b)(4)(B).  the difficulty with this argument is that one can’t expect the adversary to be able to make a special circumstances argument if he doesn’t know the expert even exists.”  The language of FR 26(b)(5) is limited to claims of protection as “trial preparation material” which would seem to refer on to (b)(3) and exclude the names of experts.  We could argue that by analogy that claims to withhold the names of experts must be made expressly, or conversely that by requiring that claims of protection must be made expressly in the case of materials, the rules drafters did not intend such a requirement for the names of experts.  
Question 4:  Rule:  Under FR 26(b)(4)(B), a party may “discover facts known or opinions held by a [specially employed, non-testifying] expert”  only on “a showing of exceptional circumstances“.  Under FR 26(c)(1) a party may seek a protective order.that “discovery not be had.”
Application.   John should be entitled to a protective order unless Mary can show exceptional circumstances.
