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Resolution Without Trial: Default Judgments, pp. 567-568 Yeazell

Answers (according to Yeazell)
1. Courts do not like default judgments, and a lawyer who rushes to take one after 20 days is likely to have it vacated with nothing to show for his efforts but a bill for his client.

2. The waiver of service provision of Rule 4 extends the time to answer, and thus the time before which a default may be entered, to 60 days (90 for a foreign defendant).

3. One must first make sure the clerk has recorded the party’s default. Rule 55(a). With the default entered, one applies for a default judgment (Rule 55(b)). Whether the clerk or the judge can enter that judgment will depend on the relief sought and whether the sum is certain. In some cases, the plaintiff will have to prove damages even in the absence of opposition.

4.  Rule:   Rule 5 refers to “every written . . . appearance” and Rule 55(b) allows entry of a default for “failure to appear”.  A party (or more typically the lawyer) may file a written “notice of appearance” indicating that they are participating in the lawsuit.  Application:  If the defendant has appeared, Rule 55(b)(2) requires notice of the application for a default judgment.  Defendant can then “cure” the default by filing an answer or motion to dismiss.
5. Most fundamentally, it shifts to the defendant the burden of showing that the judgment is invalid or should be set aside. Defendant can move to have the judgment set aside under Rule 60(b). The most common ground is (b)(1)—“mistake, inadvertence, surprise, or excusable neglect.” As Chapter XII will reveal, the case law here is a swamp, but one can state with some assurance that a defendant who can demonstrate he didn’t receive notice of the suit will have the judgment set aside, and a surprising number of defendants who can show little more than an incompetent lawyer also succeed.

6. The point here is that in most civil law systems the court is unprepared to grant the imprimatur of a judgment to a case where there has been no significant judicial ascertainment of facts. U.S. courts, by contrast, are at least in theory prepared to invoke the state’s power without the state’s having made any investigation of the merits.

