SCOPE OF REVIEW

· Law
…………………
De novo

(Not defer to trial court)

· Fact
…………………
Rule 52(a)

Clearly erroneous

(Defer to trial court)

(Cf.  Substantial                     

Evidence)
· Decision within
……
Abuse of 

sound discretion 


discretion

of trial court



(Defer to trial court)

 




FACT
What happened?

· Facts relevant to elements of case

Examples:

Tort: Negligence:  Auto accident

· What was defendant’s speed?

· Had the defendant been drinking?

· Were the brakes faulty?

Contract

· What did the parties say to each other?

· What did the parties do (or not do) to fulfill the contract?

· What harm did the plaintiff suffer due to the breach?

· Facts relevant to procedural issues

·     When was the summons handed to the   defendant?

·      Did defendant file answers to the interrogatories?      


                              LAW 

· Defining elements: case-in-chief  & defenses

· What are the elements of promissory estoppel?

· Will a claim for promissory estoppel defeat the statute of frauds?        

· Does plaintiff’s contributory negligence defeat her negligence claim against defendant?

· Many procedural questions

· Requirements for jurisdiction 

(subject matter or personal)

· Requirements for summary judgment

· Many evidentiary questions        

· Requirements for waiver of evidentiary privilege

DISCRETIONARY DECISIONS

· Forum non conveniens

· Weighing of factors
· Many discovery questions

· Whether to impose sanctions

· Many evidentiary decisions

· E.g., whether evidence is “unduly prejudicial”

· Whether to grant a new trial

ISSUES OF FACT 

WHAT TRIGGERS REVIEW?

Party appeals from:
Pre-trial

· Court makes fact findings re:

· 12(b) motions

Bench Trial (to judge)

· Court enters judgment w/

· Findings of Fact

(Jury trial

· 7th Amendment 

· Insulated from direct review
· Court reviews indirectly

· Motion for judgment as matter of law

· Insufficient evidence for jury
ISSUES OF LAW 

WHAT TRIGGERS REVIEW?

Party appeals from:
Pre-trial

· Court grants/denies 

· 12(b) motions

· summary judgment motions

Bench Trial (to judge)

· Court admits/excludes evidence 

· after party objects

· Court enters judgment w/

· Conclusions of Law

Jury trial

· Court rejects proposed jury instruction

· Court admits/excluded evidence

· After party objects

· Court enters judgment as matter of law

ABUSE OF DISCRETION 

WHAT TRIGGERS REVIEW?

Party appeals from:

· Order granting/denying, e.g.

· Motion to dismiss for forum non conveniens

· Motion to impose sanctions

· Motion for new trial

THE SWAMP

MIXED QUESTIONS OF LAW AND FACT

Plaintiff is entitled to unemployment benefits if he voluntarily left work with for good cause

  Fact:  Did plaintiff want to leave work?

   Did she initiate the job separation?

   Why did plaintiff quit?  

Law:   Was her reason “voluntary”?

Plaintiff must exhaust all reasonable alternatives to quitting, unless those alternatives would be futile

Fact:  What alternative were available?

Law:  Were those alternatives “reasonable”

Fact: Would the alternative have solved the problem that led the plaintiff to quit?

Law:  Would the alternatives have been “futile”?
