Civil Procedure

  Maranville


Sample “Gold Standard” Brief
Burnham v. Superior Court

Citation:  Burnham v. Superior Court, 495 U.S. 604 (1990) p. 132

Prior Litigation:   H-Dennis Burnham sued W for divorce on grounds of “desertion” in N.J. state court (violating agreement that he would due based on “irreconciliable differences)

Substantive Claim:  Pl Francie Burnham (W) brought suit for divorce against Def. Dennis Burnham (H) in California state court. 
Note:  In divorce proceedings the parties are often referred to as petitioner and respondent.  According to the briefs on Westlaw that was true here, but it’s not evident from the opinion and I didn’t use that terminology in order to avoid confusion with petitioner and respondent roles on appeal 

Procedural Posture:  The S. Ct. granted certiorari to review the California Ct. of Appeals denial of mandamus relief (extraordinary writ used to provide interlocutory appeal) to Petitioner Dennis Burnham rejecting his motion to quash service of process for lack of pj over him.
Black Letter Law:  1) 14th Amend. D. P. governs PJ  2) Pennoyer allowes pj based on presence 3) International Shoe allows pj if minimum contacts sufficient to satisfy traditional notions of fair play and substantial justice 4) Shaffer extends minimum contacts to in rem jurisidiction
Note:  Here I use category to summarize the key precedents as they looked coming into the case, as the opinion doesn’t refer to undisputed background rules.  Doesn’t add much to what’s contained in the rule choice options and rationale, so not particularly helpful in this case.
Options for Rule Choice:  (1) Scalia:  PJ based on physical presence alone satisfies due process.  
(2) Brennan(?) All assertions of PJ must satisfy minimum contacts/substantial justice & fair play and PJ based on transient physical presence does 
(3) Brennan (?) All assertions of PJ must satisfy minimum contacts plus substantial justice & fair play and voluntary & knowing physical presence does 
(4) Def:  All assertions of PJ must satisfy test from Shoe which requires either systematic and continuous contacts or a claim related to def’s contacts w/ the state
Court’s Rule Choice:  #1 (plurality – 3 or 4 join) or #2 or 3 (concurrence – 4 join)
Procedural Issue:  
Under 14th Amend. Due Process may a state court assume personal jurisdiction over a defendant where:

(1) the Defendant was personally served w/ process while present in the forum state for business and a visit to his children 

(2) The suit is unrelated to the Defendant’s activities in the State

DM note:  Or so it is asserted.  Why?  The courts still adhere to the Pennoyer idea of pj over a marriage.  Based on the S.Ct. briefs, I suspect that is that H’s contacts with the state are viewed as unrelated to the question of property division, and relying on the Kulko case, the parties thought that the court would not treat visiting the children as a contact sufficient to establish jurisdiction, because it would not want to discourage parents from visiting their children.
(3) the Defendant apparently did not have other significant contacts with the State
(4) the Defendant is not a citizen/domiciliary/resident of the State 

Holding:  Under 14th Amend. Due Process a state court may assume personal jurisdiction over a defendant based on his physical presence in the State where:

(1)  the Defendant was personally served w/ process while present in the forum state for business and a visit to his children 

(2)  The suit is unrelated to the Defendant’s activities in the State

(3) the Defendant apparently did not have other significant contacts with the State

(4) the Defendant is not a citizen/domiciliary/resident of the State The suit is unrelated to the Defendant’s activities in the State
Disposition:  Aff’d  (PJ permitted) 
Rationale:  

	Defendant 
	Scalia Plurality
	Brennan Concurrence 

	
	IIA. International Shoe- expresses the criterion needed for d.p. established by Pennoyer:

 assertion of jurisdiction “does not offend traditional notions of fair play and substantial justice”
	

	
	IIB. Substantial judicial precedent for State cts  jurisdiction over non-residents physically present in the State and properly served w/ process
	

	II. C. Under Shoe a nonresident def. who lacks “systematic and continuous” contacts with the forum State can only be judged by state cts on matters that arise out of or relate to his contacts w/ the State 
	II.C. Jurisdiction based on physical presence alone satisfies d.p.
a) “one of the continuing traditions of our legal system” 

b)  Shoe substantial justice test was created as an analogy to physical presence 
	Physical presence does not satisfy d.p. just because it is a traditional rule that has been held constitutional- should inquire into fairness of the in-state service rule----yet b/c of continuing history of in-state service rule, there is a “strong presumption of d.p.” and a common understanding of the rule

	II. D. Shaffer rule:  for a state ct. to have jurisd. over a def. the litigation must arise out of the def’s activities in the State 
	II. D. Shaffer: applies to cases where the def is not physically present in the forum state 
	Shaffer: All rules of jurisd. must satisfy contemporary notions of d.p. (Intl. Shoe test)

	
	II. D. Intl. Shoe limited its minimum contacts rule to cases where the def is not physically present in the forum—Shaffer  did not expand that limitation 
	Shaffer: All rules of jurisd. must satisfy contemporary notions of d.p. (Intl. Shoe test)

	
	II. All new procedures being evaluated under d.p. must meet the “traditional notions of fair play and substantial justice” test.

B/c physical presence was considered  to satisfy d.p. at the time the 14th Amend was adopted and is still commonly used, it meets that test
	

	
	Brennan’s balancing test b/w benefits and privileges of the non-resident is subjective and thus inadequate
e.g. “benefits” H rec’d in Calif. not sustantial
	Transient jurisd. protects against imbalance b/w protections afforded non-residents and their potential immunity from the power of the state
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