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Policy Papers
Topics:  You will write one policy paper per quarter for Civil Procedure.  You may choose between the following topics for Fall quarter.  Details are found below.
Fall Quarter

1)  Gender and Federal Court Subject Matter Jurisdiction
2)  Forum Choice and Foreign Plaintiffs
Anonymity.  These papers will be graded anonymously, so you should put your exam number on your paper, not your name.

Group v. Individual Projects:   I encourage you to work in pairs or groups of three on these papers.  If you do so, each person whose exam number appears on the paper must turn in a separate certificate indicating that that individual signing the certificant and all group members contributed fully to the paper.
Deadline:  Fall Quarter papers should be submitted to Academic Services by  Friday, December 10, 2004 at 5 p.m.  Winter quarter papers are due by Friday, March 11, 2005 at 5 p.m.
Sources:  This is a “think” paper on questions that do not have “correct” answers.  For each topic I have supplied a list of relevant cases and law review articles.   These sources should be more than sufficient to allow you to write a thoughtful paper.  You are likely to find it impractical to read all of the sources carefully, so one of your challenges will be to develop an efficient strategy for deciding what to focus on most carefully.  You are not prohibited from consulting additional sources (I’m thrilled if you are that engaged!), but this is not a research paper and citation to additional sources will not improve your grade.  
Length and Other Expectations: Maximum 3500 words.  You may find it helpful to consult the Answering a Policy Question handout from my Winter ’04 review session for a sense of the framework I consider relevant in answering a policy question (see website:  Exams).  Keep in mind, however, that the handout was prepare to guide students in answering a policy question in an exam setting.  Students received the policy question in advance, but no additional sources beyond the casebook and had less time to write their answer than you have in writing this paper.
Credit Toward Grade:  Each paper will be worth 10 points toward your final grade.
Fall Quarter Topics
1)  The Domestic Relations Exception to Federal Subject Matter Jurisdiction

Over the last fifteen years, legal commentators have suggested that gender has significant impact on what matters are considered “worthy” of federal subject matter jurisdiction.  One commonly cited example is the U.S. Supreme Court’s “domestic relations” exception to federal court subject matter jurisdiction under which cases deemed to fall within it are outside the subject matter jurisdiction of the federal courts, even if the diversity of citizenship and amount in controversy  requirements of 28 U.S.C. §1332 are satisfied.  
If you choose this topic, answer the following two part question: a) Is the tradition of local control over family law a strong enough ground to justify the “domestic relations” exception to federal subject matter jurisdiction?  The fact that Congress has failed to overturn the exception?  Is the narrowing of the scope of the domestic relations exception as seen in Ankenbrandt v. Richards logical or meaningful?   Why or why not?  

b) Is gender (in the form of bias, stereotyping or valuing concerns less because they primarily affect women) implicated in cases involving the domestic relations exception to federal court subject matter jurisdiction?  If you think gender is not a factor, explain why you think so making specific reference to the assigned materials.  If you think gender is a factor, explain your reasoning making specific reference to the assigned materials.
Sources  

Cases
(1)  Barber v. Barber, 62 U.S. 582 (1858)
 

(2) Ankenbrandt v. Richards, 504 U.S. 689 (1992)


(3) Dunn v. Cometa, 238 F.3d 38 (1st Cir. 2001)


(4) Tilley v. Anixter Inc., 283 F.Supp.2d 729 (D.Conn. 2003)

(5) Westover ex rel Gray v. Durant, 75 F.Supp.2d 31 (N.D.N.Y. 1999)


Law Review Articles

(1) Naomi R. Cahn, Family Law, Federalism and the Federal Courts, 79 Iowa L. Rev. 1073 (1994)  (Please note that since this article was published, the United States Supreme Court decided in U.S. v. Morrison, 529 U.S. 598 (2000) that Congress lacks the authority to providea federal claim for women subject to gender based violence under the Violence Against Women Act, known as VAWA, thereby also removing any such claims from federal court jurisdiction.  Keep that in mind as you read the discussion on pp. 1108-1111.)


(2)  Jill Elaine Hasday, Federalism and the Family Reconstructed, 45 UCLA L. Rev. 1297, 1305-1311 (1998)  (Please note that since this article was published, the United States Supreme Court decided in U.S. v. Morrison, 529 U.S. 598 (2000) that Congress lacks the authority to providea federal claim for women subject to gender based violence under the Violence Against Women Act, known as VAWA, thereby also removing any such claims from federal court jurisdiction.  Keep that in mind as you read the discussion on pp. 1311-1317.)


(3)  Michael Stein, The Domestic Relations Exception to Federal Jurisdiction: Rethinking an Unsettled Federal Courts Doctrine, 36 B.C.L. Rev. 669 (1995)

2) Forum Non Conveniens and Foreign Plaintiffs
Globalization and the growth of transnational corporations have brought foreign plaintiffs knocking on the doors of the federal courts to remedy tort, employment, and environmental harms by major corporations.  Should foreign plaintiffs be permitted to sue in U.S. courts for harm done by transnational corporations abroad?  If so, when, why, and to what extent?

If you choose this topic, your assignment has four parts: a) Analyze this question in light of the policy concerns underlying forum non conveniens;   b) Propose an answer to the question for the state of Texas;  c) Propose one or more approaches to implementing your answer through new or amended statutes or modifications to the doctrine of forum non conveniens; d) Briefly evaluate whether your views on the merits of the lawsuits by foreign plaintiffs have affected your analysis.

Sources
Statutes

(1) Tex. Civ. Prac. & Rem. Code Ann. § 71.031


(2) Tex. Civ. Prac. & Rem. Code Ann. § 71.051


Cases

(1) Dow Chem. Co. v. Alfaro, 786 S.W.2d 674, 679 (Tex. 1990)
Note:   The statute on which this case is based has been amended, but the reasoning in the case is still useful from a policy perspective.

(2) Ison v. E.I. Dupont de Nemours and Co., Inc., 729 A.2d 832, 841 (Del.Supr. 1999)
 
Law Review Articles

(1) Jeffrey A. Van Detta, Justice Restored: Using a Preservation-of-court-access Approach to Replace Forum Non Conveniens in Five International Product-Injury Case Studies, 24 Nw. J. Int’l L. & Bus. 53 (2003)

(2) Alex Wilson Albright, In Personam Jurisdiction: A Confused and Inappropriate Substitute for Forum Non Conveniens, 71 Tex. L. Rev. 351 (1992)
Note that this article predates the current version of the Texas statute § 75.051, so be careful not to get confused. Again, the reasoning is still useful from a policy perspective.


(3) Mary Garvery Algero, In Defense of Forum Shopping: A Realistic Look at Selecting a Venue, 78 NEB. L. REV. 79 (1999)


(4) Martin Davies, Time to Change the Federal Forum Non Conveniens Analysis, 77 Tul. L. Rev. 309 (2002)


(5) Antony L. Ryan, Principle of Forum Selection 103 W. Va. L. Rev. 167 (2000)


(6)  Linda J. Silberman, Developments in Jurisdiction and Forum Non Conveniens in International Litigation: Thoughts on Reform and a Proposal for a Uniform Standard, 28 Tex. Int’l L.J. 501 (1993) 


(7)  Allen R. Stein, Forum Non Conveniens and the Redundancy of Court Access Doctrine, 133 U. Pa. L. Rev. 781 (1985)(This is an excellent overview of court access rules.  You’re likely to find it helpful, regardless of whether you choose to do the forum non conveniens policy paper.)
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