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BCRQ #18
Walker v. Norwest Corp.

Yeazell, p. 356
Questions from p. 358, Notes 1 & 2

Q.1. What portion of Rule 11 did the plaintiff violate?

A. Rule:  Rule 11(b) states that: “By presenting to the court (whether by signing, filing, submitting, or later advocating . . . a pleading . . . , an attorney . . . is certifying that . . .(2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law”
Application:  Under 11(b)(2) counsel was obligated to do enough research to know that the diversity jurisdiction alleged in the complaint required complete diversity, which he did not do.
Conclusion:  Plaintiff’s counsel violated Rule 11(b)(2).  

*Note: It was probably a violation of Rule 11(b)(3) to continue to advocate diversity jurisdiction when plaintiff’s counsel became aware he had no evidentiary support for citizenship of some of the parties, and the evidence he did have indicated that some of the defendants were residing in South Dakota.  He had no evidentiary basis for believing that his allegation of diversity was likely to have evidentiary support after an opportunity for further discovery.  

Q. 2.  Did the defendants comply with the steps set forth in Rule 11(c)(1)(A)?

A.  As note 2a. indicates, it’s not clear from the opinion whether the defendants filed a Rule 11 motion and waited 21 days, as required by the rule.

Q.3. If the defendants did not comply with this requirement, did the district court err by imposing sanctions?  See Rule 11(c)(1)(B).

A. Rule:  11(c)(1)(B) states that: “On its own initiative, the court may enter an order describing the specific conduct that appears to violate subdivision (b) and directing an attorney, law firm, or party to show cause why it has not violated subdivision (b) with respect thereto.”
Application:  It would be error to issue sanctions without the 21 days’ service followed by a motion—unless the court went the alternative route of issuing a show cause order, of which there is no indication.  

Q.4. Suppose defendant had not raised the issue in any way but the judge had directed his law clerk to scan all complaints for apparent failure of subject matter jurisdiction (as many federal judges do), so he could dismiss them on his own initiative, as Rule 12(h)(3) directs.  Could the judge, having detected the problem of incomplete diversity, have imposed Rule 11 sanctions on his own motion? 

A. 11(c)(1)(B) states that: “On its own initiative, the court may enter an order describing the specific conduct that appears to violate subdivision (b) and directing an attorney, law firm, or party to show cause why it has not violated subdivision (b) with respect thereto.” 
Application:  Yes, the court could raise the issue on its own via a show cause order under 11(c)(1)(B).  Where the Court issues a show cause order, it can impose Rule 11 sanctions so long as the offending pleading is not withdrawn before the show cause order is issued.  See 11(c)(2)(B).

Q.5. Who is responsible for paying the fees assessed by the court?  The Walkers (Massey’s clients)?  Or Massey himself?  Explain why Rule 11(c)(2) would not permit an order that the Walkers pay this sanction.


A. Rule:  Rule 11(c)(2)(A) states that: “monetary sanctions may not be awarded against a represented party for a violation of subdivision (b)(2)”
Application:  Massey is responsible for the sanctions.  Rule 11(c)(2) would prohibit sanctioning the client when the gist of the sanctionable conduct is counsel’s failure to know that it was his obligation to plead complete diversity, and not to invoke diversity jurisdiction unless he had a reasonable basis for pleading complete diversity.  
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