UNIVERSITY OF WASHINGTON

SCHOOL OF LAW

Final Examination
Professor Maranville

Winter, 2005
Time:  4 Hours
Civil Procedure I, A502, B

Instructions:

1.
This exam consists of 12 questions on three pages, plus a five-page case file, for a total of nine (9) pages including this instruction page.   The case file was also distributed via e-mail attachment before class on March 10, 2005.  Before beginning, be sure you have all pages and that they are in the correct order. You will have four (4) hours (240 minutes) to answer the exam. If you follow the suggested times for the questions, the exam will take two hours and fifty min.  (2.83 hours).  The point value of the questions totals one hundred (100) points.  Individual questions vary from two (2) to eighteen (18) points.  Please allocate your time accordingly and follow the suggested word limits.  
2.
This exam is an "open book”, “open supplement” examination. You may bring the Yeazell, Civil Procedure (6th ed.) casebook, your Yeazell, 2004 Federal Rules of Civil Procedure Supplement and any materials that you substantially participated in creating. You may not bring commercial outlines or other study aids, copies of past exams or sample answers, answers that were posted on the website for problem sets, or any other material that you did not create.
3.
You may use a computer on this exam for word processing purposes only. You may not use the computer for research purposes. You may not access the Internet, consult material on your hard drive or other device, or cut and paste in pre-prepared content. You may use the word processing cut and paste function to reorganize material that you type in once the exam starts and you may (please do!) spell check. Remember that you are bound by the Law School's Honor Code in answering this exam. If you use the computer, you may turn in either your printed answer or a CD or diskette with the answer. If you choose the latter option, label the CD or diskette with your exam number, and Civ Pro §B, Maranville.

4.
Think hard, learn lots, and have a healthy, relaxing, and enjoyable spring break!

5.
You may keep this copy of the exam questions.
6.
You have five minutes walking time after the end of your exam in which to reach Room 361 to hand in your exam.
7.
Remember:  other people in your exam room may be taking exams for other classes that are longer or shorter than the one you are taking.  You are responsible for keeping track of how much time you have for your exam.

8.
DO NOT READ BEYOND THIS INSTRUCTION SHEET UNTIL 1 p.m.
Act I,  The Plaintiffs and Their Attorneys
For the following questions, refer to the plaintiffs’ attorneys’ casefile, pp. 5-7.
1. 18 points.  You failed to check the updates on the Identity Theft and Protection Act.  For the purpose of this question only, assume that under heavy pressure from the credit reporting industry, Congress repealed the statute almost as soon as it was enacted.  What are the three critical questions you need to ask about the facts or characterizations of the facts in order to determine whether you can still bring this lawsuit in federal court?  Why?  (Do not discuss amount in controversy.  You will need to review mentally the legal requirements in order to answer this question, but do not summarize every legal requirement here.  Identify each critical question and write a Rules/Application paragraph explaining why it is critical.) (35 min., 240 words)

2. 12 points.  The Uniform Identity Theft and Protection Act has been enacted by five states: Idaho, Minnesota, New York, Nevada, and Washington.  How might that affect your decision as to whether to file the lawsuit in a federal court in Washington as opposed to Oregon?  (18 min., 160 words)
3. 13 points.  Big oops. You missed the uniform state act in your initial legal research.  One week before the federal statute of limitations ran, you filed a complaint in Washington state court. The complaint raised only the federal claim.   Twenty days later the defendants filed motions to dismiss for lack of jurisdiction.  Assume the court is governed by  rules identical to the federal rules of civil procedure. Can you do anything to fix your failure to raise the state law claim?  What?  Why?    (18 min.,  175 words)
Act II, The Defendants and Their Attorneys

Switch hats.  For the next question assume that you represent the defendant CkUrCredit.  

4. 2 points.  You have received a complaint filed in federal district court for the Western District of Washington on behalf of Liz Sandhill and Mac McGregor.  For the purpose of this question only, assume that the federal Identity Theft and Protection Act has been repealed and you do not believe that any other body of law authorizes relief.  How do you raise that defense?  When?  (5 min., 50 words)
Switch hats again.  For the remaining questions, assume that you represent Home Warehouse.

For questions 5 and 6, see Alternative Reality 1, p. 8.   
5. 5 points.  What motion should you file to fix this situation?   What should you say in the motion?  Does it matter whether you have a defense to the merits of the lawsuit?  Why or why not?  (10 min., 80 words )
6. 5 points.  Another lawyer in your office suggests that plaintiffs’ counsel engaged in misconduct, nay, fraud even, by laying in wait and ambushing the company in order to get an unjustified million-dollar judgment.  He thinks this will provide a basis for fixing the problem.   You are uncomfortable with making this argument in light of the three pre-lawsuit letters, the summons and complaint, and the post-judgment letter that you have in your file.  On what basis should you argue that the other lawyer’s argument is a bad one?  (10 min., 90 words)
For the remaining questions, see Alternative Reality 3, p. 9
7. 15 points.  Plaintiffs have served the following interrogatory and request to produce documents:

Identify all witnesses who have knowledge about the requests for credit reports from CkUrCredit in 2004 concerning persons using the names Elizabeth Sandhill, Liz Sandhill, Ian McGregor or Mac McGregor, or supplying credit card numbers [details omitted].

Produce a copy of any written or recorded witness statement made by each witness, and a copy of any notes taken by the interviewer.

Must you produce the statements of Povarchuk, Chen and Bauman?  What argument will you make against production?  What argument do you expect the plaintiffs to make in support of their request?  (20 min., 185 words)
8. 12 points.  Assume that either you named both experts in your initial disclosures, or plaintiffs’ counsel learned about them in some other way.  Plaintiffs’ counsel has served you with notices of deposition for each of your expert witnesses.  Can they do that?  Analyze any objections you can raise and plaintiffs’ likely response.  (17 min.,  140 words)
9. 8 points.  Plaintiffs Sandhill and McGregor have filed a timely request for a jury trial.  You don’t want a jury trial and would like to challenge the plaintiffs’ right to one.  What is the applicable legal standard governing whether they have a right to a jury trial?  What legal research will you want to do in order to decide whether to pursue this challenge?  (10 min.   100 words)
10. 2 points.  Plaintiffs have finished presenting their case-in-chief at trial and informed the court “plaintiff rests”.  The plaintiff has presented evidence under the Federal Identity Theft and Protection Act that they complied with the requirement that they send letters to Home Warehouse and  CkUrCredit, as well as evidence that neither defendant responded.  They did not, however, present any evidence that their identities were actually stolen. You were busy dealing with a crisis involving the availability of your star witness after the plaintiff's case-in-chief and you didn't file any motions at that time. Your star witness was able to testify after all and you are convinced that the plaintiffs completely failed to meet their burden of production, failing to make out a prima facie case. So you want to ask the judge to take the case away from the jury. What is the appropriate motion? Can you make it now? Why or why not? (8 min.,  45 words)
11. The jury reached a verdict against your client.  
a.  2 points.  Based on conversations with the jury afterwards, you are convinced that all of the jurors completely misunderstood the judge’s instructions and you would like the court to grant a new trial.  If you carefully gather affidavits from the jurors explaining the problem, will the court grant a new trial?  Why or why not?  (5 min.,  30 words)
b.  3 points.  You moved for pre- and post-verdict judgment as a matter of law and for a new trial.  The judge denied your motions for j.m.l. but granted your motion for a new trial.  Can you appeal immediately?  Why or why not?  (7 min.,  80 words)
12. 3 points.  The jury rendered a verdict in favor of both defendants, but the court has granted the plaintiffs’ motion for a post-verdict judgment as a matter of law, and also granted a conditional motion for a new trial.  What standard of review will the court apply if you appeal these two decisions?   (7 min.,  45 words)
CASEFILE FOR WINTER QUARTER EXAMINATION

Excerpts from Casefile of Plaintiffs’ Attorneys

Memo to File

From: Al(i) Klare, Associate

Re: Interview Summary, Elizabeth Sandhill and Ian McGregor

Date: March 1, 2005
Elizabeth Sandhill (Liz) was born and raised in Seattle, Washington.  After graduating from high school, she spent a few years taking community college courses, working at entry level jobs and trying to decide what to do.  Dissatisfied with her life, she decided that she really wanted to travel, so she spent a year in Australia on a work visa that limited her to three months at a job, then required her to move on.  In Sydney, she met Ian McGregor (Mac).  Ian McGregor was born and raised in  New Zealand.  He spent three years in Australia, where he met Liz. 

Romance bloomed and after a few years, they were ready to settle down and became engaged.  Liz successfully lobbied to return to the United States.  In early 2004 Mac obtained a “green card” that provided the immigration papers needed to work in the U.S. and they both found good jobs.   Liz’s job was in Portland, Oregon and Mac’s just across the Columbia River in Vancouver, Washington. They rented a house in Vancouver, began planning a wedding and decided to look for a house to buy.  On applying for a mortgage, however, they were turned down on the basis of bad credit reports.  Shocked, they learned that a credit report from CkUrCredit Corp. showed that Home Warehouse Co. had made repeated requests for credit reports for each of them over the last year because “Liz” and “Mac” were each making purchases on credit from the Home Warehouse store in Davis, California.  Liz and Mac have never been to Davis and have never purchased anything from Home Warehouse, much less on credit.  

Liz consulted her mother, Ann Maran, a law professor, for advice.  Professor Maran suggested that Liz and Mac follow the procedures set out in the recently enacted federal Identity Theft Protection Act.  (See below.)  As required by the Act, they notified both CkUrCredit and Home Warehouse in writing of the problem.  They asked CkUrCredit  to correct their credit reports and asked Home Warehouse to stop providing credit to the individual(s) who had stolen their identities.  They heard nothing back from either company, and the bank indicates that Home Warehouse requested further credit reports.  So they sent a second letter. (Copies of letters in separate file not included here). In the meantime, Liz and Mac were unable to obtain financing for a house.  Unfortunately, housing prices were rising rapidly in the Vancouver area and they were concerned that they would soon be priced out of the market.  

Note:  Liz has consulted us, because I was one of her mother’s law students.  She said that her mother spoke very highly of me, so I guess we’d better do a great job, if we want more referrals.

Memo to file 

To:
Ann Divine, Partner

From: Al(i) Klare, Associate

Re:  
Sandhill & McGregor Initial Investigation 

Date: 
March  4, 2005

I have consulted the federal Identity Theft Protection Act (ITPA) and discovered that there is an identical Uniform Identity Theft Protection Act (UITPA) that has been enacted by five states so far.  (See below.)

I also searched the web to find out more about CkUrCredit and Home Warehouse.  CkUrCredit is incorporated in Delaware and has its headquarters in Richmond, Virginia.  It’s one of a small number of credit reporting agencies in the U.S. and seems to work with businesses around the country.  Home Warehouse is also incorporated in Delaware.  Founded in Portland, Oregon, Home Warehouse still has its administrative offices there.  It has expanded rapidly and now has twelve stores in Oregon,  and fifteen in Washington.  It has recently moved into California and will have ten stores there by the end of the year with twenty more slated to open there over the next two years.

I have sent another demand letter hoping that a letter on our firm’s letterhead will convince CkUrCredit and Home Warehouse to take this claim seriously.  

Memo to Sandhill & McGregor File 

From: Al(i) Klare, Associate

Re:  
TC w/ Liz Sandhill
Date: 
March  16, 2005

Liz Sandhill called with the following news.  Her grandmother died last week and she will inherit a sum of money.  Liz and Mac have found a house they adore across the river in Portland, OR and the inheritance will allow Liz and Mac to make a down payment of thirty percent of the sale price.  With that high down payment a local bank will overlook the credit reports and approve a mortgage.  Interest rates have gone up a lot though and they will have to pay 2% more in annual interest than they would have otherwise.  They hope to close and move in to the new house soon.
The Federal Identity Theft and Protection Act, 1000 U.S.C. §5000 (2004)  (Examworld only)
1)  If your identity has been stolen, you have a claim for relief against:

a)  any person who participated in the theft,  

b)  any person or company who gives you a bad credit rating on the basis of the identity theft after you notify it of the theft as provided in subsection 2) and 
c)  any person or company who persists in extending credit to the thief in your name, after you notify it of the theft as provided in subsection 2).
2)   If you believe that your identity has been stolen, you must notify in writing the people responsible for any extension of credit resulting from the theft and any credit reporting company acting on the basis of the theft.  

3)  If you are a person or entity that is notified that you have extended credit or given out inaccurate credit reporting information as the result of an identity theft, you must correct your records within fifteen days of receiving notice.

4) If your identity has been stolen and an extender of credit or a credit reporting company fails to correct its records within fifteen days of receiving notice as provided in subsection 3), you may obtain declaratory or injunctive relief.

5) If you have a claim under this law, you may file it in either federal or state court.  The federal courts shall have concurrent jurisdiction with the state courts over claims brought under this statute.   This statute does not preempt any existing state law claims.

The Uniform Identity Theft and Protection Act*  (Examworld only)
1)  If your identity has been stolen, you have a claim for relief against:

a)  any person who participated in the theft,  

b)  any person or company who gives you a bad credit rating on the basis of the identity theft after you notify it of the theft as provided in subsection 2) and 
c)  any person or company who persists in extending credit to the thief in your name, after you notify it of the theft as provided in subsection 2).
2)   If you believe that your identity has been stolen, you must notify in writing the people responsible for any extension of credit resulting from the theft and any credit reporting company acting on the basis of the theft.  

3) If you are a person or entity that is notified that you have extended credit or given out inaccurate credit reporting information as the result of an identity theft, you must correct your records within fifteen days of receiving notice.

4) If your identity has been stolen and an extender of credit or a credit reporting company fails to correct its records within fifteen days of receiving notice as provided in subsection 3), you may obtain declaratory or injunctive relief, and compensatory and punitive damages.

* In Examworld, the Uniform Identity Theft and Protection Act has been enacted by five states: Idaho, Minnesota  New York, Nevada, and Washington.  

Excerpts From Casefile Of Defendant Home Warehouse’s Attorneys

Alternative Reality1:

Memo to File

From:  Kim Kolodenko

Date:  A Future Date  

Re: 
Sandhill and McGregor v. Home Warehouse 

Arrived at work for my 1st day today.  The office is extremely disorganized.  On top of  a pile of papers on my desk I found a letter from plaintiffs’ counsel dated two weeks ago enclosing a copy of a judgment for $900,000 entered in Sandhill and McGregor v. Home Warehouse and CkUrCredit.  It appears to be a default judgment. The letter says that plaintiffs’ counsel will take steps to enforce the judgment by garnishing the company’s bank account if she does not hear from us in ten days.

Alternative Reality 2:

Memo to File

From:  Kim Kolodenko

Date:  A Future Date  

Re: 
Sandhill and McGregor v. Home Warehouse 

Arrived at work for my 1st day today.  The office is extremely disorganized.  On top of  a pile of papers on my desk I found a letter from plaintiffs’ counsel dated two weeks ago enclosing a copy of a judgment for $900,000 entered in Sandhill and McGregor v. Home Warehouse and CkUrCredit.  It appears to be a default judgment. The letter says that plaintiffs’ counsel will take steps to enforce the judgment by garnishing the company’s bank account if she does not hear from us in ten days.

I sorted through the pile on my desk and discovered an unlabelled file containing the three demand letters from Liz Sandhill and Mac McGregor, a summons and complaint filed in federal district court for the District of Oregon, and a copy of a default judgment.  Attached to each document was a note forwarding it to the corporate counsel’s office for Home Warehouse’s subsidiary HW Credit asking them to handle this matter.  Also attached to the summons and complaint are notes of phone calls between my predecessor and a lawyer in the HW Credit corporate counsel’s office.  They apparently were arguing over who should take responsibility for handling this matter.
Alternative Reality 3

Memo to File

From:  Kim Kolodenko

Date:  A Future Date  

Re: 
Follow-up Investigation 

Sandhill and McGregor v. Home Warehouse 

After filing a timely answer in response to plaintiffs’ complaint in the federal District Court for Oregon, I initiated an investigation into the requests for credit reports made in 2004 concerning Liz Sandhill and Ian McGregor.  I spoke to three employees of the Davis, California Home Warehouse store,  Nikolai Povarchuk, Mari Chen, and Leila Bauman.  After lengthy interviews, I obtained signed statements from them (filed separately).  I re-contacted them recently for follow-up interviews and learned that Mr. Povarchuk has been fired and apparently no longer lives in Davis, and Ms. Chen is in a coma as the result of a serious automobile accident.  

I suspect that Liz Sandhill did not have her identity stolen and instead that she has faked that theft in order to extort money from innocent parties like Home Warehouse.  I consulted two experts in connection with this concern.  Hari Hand, a handwriting expert has compared the credit slips signed by the customers who charged purchases in Davis with handwriting samples from the plaintiffs.  He is prepared to testify that the handwriting matches. I also ran the handwriting samples by Jeanne Ishimatsu, an old friend who recently retired from work as the leading nationally recognized handwriting expert.  She agrees that the samples have significant similarities, but points out several differences and expresses some doubt about a match.

You may keep this copy of the exam questions.

PLEASE BE SURE THAT YOUR EXAM NUMBER APPEARS ON THE FRONT OF YOUR BLUEBOOK(S) OR DISKETTE.

End of Question 4. Question 5 begins on the next page.


