Civil Procedure

Maranville


Feedback on Fall ’04 Exam
General
As I indicated in class, I was very pleased with the quality of the exams.  You’ve all learned a huge amount in the space of one quarter.  The model answer that is posted on the website provides a comprehensive overview of the arguments that the class as a group made on the exam, including several excellent arguments that had not occurred to me.  If you did well, be happy that you have made good progress in learning what you need to know.  If you weren’t so pleased with the results, keep in mind that noone did so poorly that I have concerns about you, and learn what you can from the feedback.  Remember that I’m happy to consult with you to help you figure out where you need to improve.
Grading 

I graded the exam on a 100 point scale that I then converted to a 10 point scale.  Grades ranged from 35 to 78.5, which were converted to a range from 4 to 10.   The median score on the exam was 53 with a standard deviation of 11.4.  
Gray Areas
One of the skills that you are learning in law school is how to see the ambiguities in the law and the facts and to make arguments on the basis of those ambiguities.  I intentionally draft the essay questions so that they do not have a clear right answer.   That is supported by your answers:  not surprisingly, you did not agree about what the results should be.  For the subject matter jurisdiction question, for instance the class was split on the citizenship of Alexis and Mona, and I found my view evolved as I read your answers.  On the personal jurisdiction question, most of you recognized that YourSource presented a more difficult question than YourProgrammer.
Law & Facts

The grade sheet attached to your exams distributes points between the rules and the fact analysis for each question.  It should give you a sense of whether you are weaker in one area more than the other and where you need to improve.
Organization
This year for the first time, I explicitly gave points based on organization.  The factors that I took into account were:  1) Did you answer the questions posed in the exam?   2) Did you refrain from addressing issues that were not posed by the exam question?  3) Did you follow the Rule-Answer-Conclusion format requested for the short answer questions?  4)  Did you raise and quickly dispose of issues that were not central to resolving the question?  5) Did you move beyond a rote recitation of sub-rules to a more integrated understanding and a focus on the more complex areas requiring analysis?
Clearing Up Confusion & Developing Greater Sophistication
I.2.  Pleading:  Several people asserted that Debbie was required to assert which area of the law she is bringing her claim under.   Federal rules pleading does not require that the plaintiff explicitly state the law she is relying on, though the allegations of the complaint must implicitly invoke such a body of law by containing allegations showing that each element of a claim under that body of law is claimed to be satisfied.

I.2 and I.3.  Motion to dismiss for failure to state a claim.  Some of you are still struggling with when a 12(b)(6) motion to dismiss for failure to state a claim is appropriate.  Not surprising:  first years typically have a hard time differentiating 12(b)(6) motions from summary judgment motions, and on the margins they overlap.  You’ll have an opportunity to revisit the question when we get to summary judgment.  The classic difference:  a motion to dismiss for failure to state a claim looks at the face of the complaint only.  Does the law provide relief for this set of facts?  It does not  address the question whether the facts alleged in the complaint are true.  For that, one needs a summary judgment motion.  
Similarly, some people suggested that a motion to dismiss for failure to state a claim was the appropriate way to raise a statute of limitations defense.  Statute of limitations is an affirmative defense under FR 8(c).  Some courts, especially in the Third Circuit, allow affirmative defenses to be raised by means of a motion to dismiss.  I did not, however, give credit for this answer absent a recognition that the rules specifically address affirmative defenses in FR 8(c).  

II.  Most of you did a creditable job summarizing the rules governing subject matter jurisdiction and many of you noted the rules governing change of citizenship.  Only a few, however, organized your analysis around the fact that in order to determine whether a party has changed citizenship, you must start with the last state in which citizenship is clear and determine whether the party has changed domicile since then.  Thus, for instance, once you know that Wheeler Crane was born in Washington State, thus becoming a citizen of the U.S., and has lived there all his life, you know that he is a citizen of Washington.  He might be contemplating a change in citizenship, i.e. he may no longer intend to remain in Washington, but that intent is irrelevant because he has no acted upon it.  This is a situation in which being very linear and going step by step is helpful:  1)  Alexis grew up  in Washington with her parents, so was a Washington citizen.  2)  Alexis went to Georgia as a student.  She may have resided there, though need no information.  Did she intend to remain in Georgia?  (If the answer to either of these questions is no, her citizenship continues to be Washington, even though she may no longer intend to remain in Washington.)

III.  I was pleased that most of you could go several layers deep in summarizing the rules governing personal jurisdiction and especially with your grasp of the stream of commerce analysis.  One of the challenges given the messy state of personal jurisdiction doctrine currently is to integrate the various subtests more and to see which subtests are most relevant to a given factual situation.  So, for example,  For many of you the next step in developing a more sophisticated analysis is to go into more depth about the similarities and differences between the exam fact situation involving intangible computer code components and the traditional stream of commerce analysis involving physical components of a manufactured product.

