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Model Answer

Act I,  The Plaintiffs and Their Attorney

1.  18 points.  You failed to check the updates on the the Identity Theft and Protection Act.  For the purpose of this question only, assume that under heavy pressure from the credit reporting industry, Congress repealed the statute almost as soon as it was enacted.  What are the three critical questions you need to ask about the facts or characterizations of the facts in order to determine whether you can still  bring this lawsuit in federal court?  Why?  (You will need to review mentally the legal requirements in order to answer this question, but do not summarize every legal requirement here.  Identify the critical fact and write a Rules/Application paragraph explaining why it is critical.) (35 min. or more, maximum 240 words)

A.  a.  When will we file the complaint?  Jurisdiction is determined as of the time of filing.  The date that we file the complaint will be critical, because Liz’s state citizenship will arguably change from Washington to Oregon once they buy the new house and move in.  Likewise Home Warehouse’s principal place of business may change when the expand into California.

b.  What is Liz’s citizenship?  Citizenship requires U.S. citizenship and state citizenship based on domicile (residence + intent to remain).  Citizenship doesn’t change until a new domicile is established.  Liz was a WA citizen originally (born & raised);  she left for Australia, but not clear that she ever established a new domicile given the requirement that she move every three months.   Even if she did, once she returned to Vancouver, she may have satisfied the intent to remain indefinitely requirement.  But that’s messy.  

c.  What is HomeWarehouse’s principal place of business?  Under 1332(c) a corporation is a citizen of the state in which it is incorporated and of the state in which it has its principal place of business.  HWH’s principal place of business could be either OR where it has its HQ and many stores, or WA where it has slightly more stores.  (And if we wait long enough, if might be California, after the expansion.)    

2. 12 points.  The Uniform Identity Theft and Protection Act has been enacted by five states: Idaho, Minnesota  New York, Nevada, and Washington.  How might that affect your decision as to whether to file the lawsuit in a federal court in Washington as opposed to Oregon?  (18 min., maximum 160 words.)

A.  Because the UITPA provides for punitive damages and the federal ITPA does not, we would strongly prefer to have a claim under both statutes.  Thus, if filing in the U.S.D.Ct. for the W.D. WA will result in the application of WA law, we’ll file in WA.  Under the Erie doctrine, federal courts apply state substantive law and the UITPA is clearly substantive law.  But it’s possible that a court would apply California law (state where the identity thiefs obtained credit) or Virginia law (state where CkUrCredit acted).  So we need to look at choice of law rules, not just substantive law.  Under Klaxon, the federal court would apply the choice of law rules of the state in which it sits.  So need to compare Wa and OR choice of law rules.

3. 13 points.  Big oops.  You missed the uniform state act in your initial legal research.  One week before the federal statute of limitations ran, you filed a complaint in federal court that raised only the federal claim.  Twenty days later the defendants filed motions to dismiss for lack of jurisdiction.  Can you do anything to fix your failure to raise the state law claim?  Why?    (18 min., maximum 175 words.)

A.  Under FR 15(a) a party may amend once as a matter of course at any time before a responsive pleading is served, or within 20 days of filing if no responsive pleading is permitted.  Or a party may amend with permission of the court or agreement of the opposing party.  FR 7(a) specifies what pleadings are allowed:  an answer is a pleading;  a motion is not.  A complaint is a pleading to for which a responsive pleading, i.e. an answer, is permitted, so the 20 day limit doesn’t apply to our case.  The defendants have filed motions to dismiss, but apparently have not filed an answer.  If that’s true, then we can amend our pleading as a matter of right.  If not, we should seek permission from opposing counsel or the court.  But that’s only half the battle.  Even if we amend, the statute of limitations has run, unless our pleading will “relate back” to the time of filing.  Under 15(c)(2) a pleading will relate back if “the claim . . . asserted . . . arose out of the conduct,  transaction, or occurrence set forth . . . . in the original pleading.”   The state claim is based on the same conduct, etc. as the federal claim, so it should relate back.     [Close readers will not that this is over the suggested word limit:  I added more explanation after reading your exams.]

Act II  The Defendants and Their Attorneys

Switch hats.  For the next question assume that you represent the defendant CkUrCredit.  

4.  You have received a complaint filed in federal district court for the Western District of Washington on behalf of Liz Sandhill and Mac McGregor.  For the purpose of this question only, assume that the federal Identity Theft and Protection Act has been repealed and you do not believe that any other body of law authorizes relief.  How do you raise that defense?  When?  5 min., 50 words.

A.  Include it in your one and only 12(b) motion or, if you don’t file one, in your answer.  But this objection can be raised later in a motion for judgment on the pleadings or at trial.  12(h)(2).  

Switch hats again.  For the remaining questions, assume that you represent Home Warehouse.  

For questions 5 and 6, see Alternative Reality 1, p. 8.

5.  5 points.  What motion should you file to fix this situation?   What should you say in the motion?  Does it matter whether you have a defense to the merits of the lawsuit?  Why or why not?  (10 min. 80 words maximum.)

A.  I need to file a motion to vacate the judgment.  Because we apparently never received a copy of the summons and complaint, the default judgment is void for lack of notice required by 14th Amend. D.P. as required for FR 60(b)(4).  Under the S.Ct.’s Peralta case, a defendant can’t be required to have a meritorious defense in order to vacate a void default judgment.

6. 5 points.  Another lawyer in your office suggests that plaintifs’ counsel engaged in misconduct, nay, fraud even, by laying in wait and ambushing the company in order to get an unjustified million dollar judgment.  He thinks this will provide a basis for vacating the default judgment.   You are uncomfortable with this strategy in light of the three pre-lawsuit letters, the summons and complaint, and the post-judgment letter that you have in your file.  On what basis should you argue that the other lawyer’s strategy is a bad one?  (10 min. 90 words.)

A.  FR 11(b)(2) and (3) require that that our claims be warranted by existing law and that our factual contentions have evidentiary support.   Hard to see how an ambush argument can be justified in light of the file, which contains the summons & complaint and several pre-and post-judgment letters.  Pl’s lawyer was trying to attract our attention.   Violation of Rule 11 could subject us to sanctions as set out in (c)(2).  Home Warehouse could also be subject to sanctions for a violation of (b)(3), but not likely here where they haven’t withheld information.

7.  15 points.  Plaintiffs have served the following interrogatory and request to produce documents:

Identify all witnesses who have knowledge about the requests for credit reports from CkUrCredit in 2004 concerning persons using the names Elizabeth Sandhill, Liz Sandhill, Ian McGregor or Mac McGregor, or supplying credit card numbers [details omitted].

Produce a copy of any written or recorded witness statement made by each witness, and a copy of any notes taken by the interviewer.

Must you produce the statements of Povarchuk, Chen and Bauman?  What argument will you make against production?  What argument do you expect the plaintiffs to make in support of their request?  20 min., 185 words.

A.  P, C & B are employees of our client HomeWarehouse and we apparently interviewed them in our role as counsel for HWH.  Thus, these communications may qualify for the attorney-client privilege under Upjohn.  Need further research.  Under FR 26(b) (3) a party may obtain discovery of documents prepared in anticipation of litigation or for trial by a party’s representative only upon a showing of substantial need and inability without undue hardship to obtain the substantial equivalent.  These statements are materials that were prepared by Home Warehouse’s representative (us) in anticipation of litigation or for trial.  So plaintiffs’ can obtain them only upon a showing of need & inability to obtain.  Here, they will argue that the statements are by the key witnesses to the transaction who might be able to rule identify whether someone other than Liz or Mac sought to obtain the credit, so they have substantial need of them.  As Chen is now unconscious they can’t interview her to obtain the substantial equivalent.   Povarchuk is no longer employed at Home Warehouse and has left Davis, so plaintiffs can claim that he is unavailable, but they might be required to show some effort to track him down.  They don’t appear to have an inability to obtain the substantial equivalent argument as to Bauman, as they could depose her.

8.  12 points.  Assume that either you named both experts in your initial disclosures, or plaintiffs’ counsel learned about them in some other way.  Plaintiffs’ counsel has served you with notices of deposition for each of your expert witnesses.  Can they do that?  Analyze any objections you can raise and plaintiffs’ likely response.(17 min., 140 words)

A.  Under FR 26(b)(4)(A) a party may depose any person identified as an expert whose opinion will be presented at trial, after a report req’d under (a)(2)(B) is provided.  Here,  we plan to call Hari Hand as a trial to testify about handwriting, so we don’t have an objection to raise once we produce the report.  Under FR 26(b)(4)(B), discovery of an expert “retained or specially employed in anticipation of litigation or preparation for trial” and “not expected to be called as a witness at trial” can be deposed only on a showing of “exceptional circumstances” where it is “impracticable” for the other party to “obtain facts or opinions on the same subject by other means”.  So we can object to a deposition of Jeanne Ishimatsu.  We don’t plan to call her, because her opinion was not sufficiently favorable.  The plaintiff can argue exceptional circumstances because JI was the world’s leading expert.  But presumably there are lots of other experts available, so the pl can obtain opinions on the same subject.

9.  Plaintiffs Sandhill and McGregor have filed a timely request for a jury trial.  You don’t want a jury trial and would like to challenge the plaintiffs’ right to one.  What is the applicable legal standard governing whether they have a right to a jury trial?  What legal research will you want to do in order to decide whether to pursue this challenge?  (10 min. 100 words.)

Plaintiffs are entitled to a jury trial under the 7th Amendment, if a jury trial would have been available on the claim in 1791.  If the claim did not exist in 1791, the court looks at analogous claims, as well as whether the remedy sought is a traditional legal remedy (e.g. damages).  We’ll research the most closely analogous claims under law and equity.  The court relies most heavily on remedy.  Here the federal statute allows only traditionally equitable declaratory and injunctive relief, but the state statute permits damages..  If we filed a state claim we’ll likely get a jury.

10.  2 points.  Plaintiffs have finished  presenting their case-in-chief at trial and informed the court “plaintiff rests”.  The plaintiff has presented evidence under the Federal Identity Theft and Protection Act that they complied with the requirement that they send letters to Home Warehouse and  CkUrCredit, as well as evidence that neither defendant responded.  They did not, however, present any evidence that their identities were actually stolen.  You were busy dealing with a crisis involving the availability of your star witness after the plaintiffs’ case-in-chief and you didn’t file any motions at that time.  Your star witness was able to testify after all and you are convinced that the plaintiffs completely failed to meet their burden of production, failing to make out a prima facie case.  So you want to ask the judge to take the case away from the jury.  What is the appropriate motion?   Can you make it now?  Why or why not?  (8 min. 45 words)

Appropriate motion: FR 50(a) pre-verdict motion for judgment as a matter of law.  It can be made any time before the case is submitted to the jury, which seems to be the case here, if no reasonable jury could rule for the plaintiff.

11.  The jury reached a verdict against your client.  

a.  2 points. Based on conversations with the jury afterwards, you are convinced that all of the jurors completely misunderstood the judge’s instructions and you would like the court to grant a new trial.  If you carefully gather affidavits from the jurors explaining the problem, will the court grant a new trial?  Why or why not?  (5 min. 30 words)  

No.  Under FR 606 the court won’t hear evidence from the jurors about their state of mind/ mental processes.  This would be trying to challenge their mental processes.  Cf. Peterson.

b.  3 points.  You moved for pre-verdict and post-verdict judgment as a matter of law and for a new trial.  The judge denied you motions for j.m.l. but granted  your motion for a new trial.  Can you appeal immediately?  Why or why not?  (7 min.  80 words)

No.  Under under 28 U.S.C. 1291 the courts of apeals have jurisdiction over final decisions.  Because the court granted the motion for a new trial, additional proceedings will follow and the court’s decision is not a final decision.   None of the exceptions to the final order rule apply.

12.  3 point.  The jury rendered a verdict in favor of both defendants, but the court has granted the plaintiffs’ motion for a post-verdict judgment as a matter of law, and also granted a conditional motion for a new trial.  What standard of review will the court apply if you appeal these two decisions?  (7 min. 45 words. 

The decision to grant a 50(b) judgment as a matter of law is reviewed de novo under the error of law standard.  The decision to grant a new trial is reviewed deferentially for abuse of discretion.
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