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Model Answer

Part I.  Short Answer Questions (10 points; approximately 20 minutes)
This part of the exam consists of four short answer questions similar in format to the problem sets, but with a somewhat more complex fact pattern.  They are designed to see whether you understand and can apply the rules we have studied this quarter to relatively straightforward factual situations.   None of the questions involve significant factual ambiguities.  Please answer them in Rule-Application-Conclusion format.  You should require one to three sentences per question to summarize the applicable rules.
Facts.  Debbie was injured when the car she was riding in was hit by a bread truck on her way back to law school in Massachusetts after spring break.  Debbie grew up in Shelton, Washington where she lived with her parents.  She has been attending school in various locations for the last seven years.  The bread truck was driven by George, who was born in Massachusetts and lived there all his life.  The truck is owned by Little Bread Company.  LBC is incorporated in Vermont and its business, a bakery, is located in Littleton, Vermont.   Debbie has decided to sue Little Bread Company and George for negligence in the federal district court in Vermont.  Her complaint alleges: 
1.  This court has jurisdiction over this case, because the claim arose in Vermont.
2.  On a public highway near Littleton, Vermont, on or about April 3, 1975, defendant George crossed the centerline of the highway and collided with a vehicle in which plaintiff was riding.

3.  Plaintiff was severely injured. 
Wherefore plaintiff demands judgment against defendant Little Bread Company and George in the amount of $75,000.
Questions
1.
Is the jurisdictional allegation in Debbie’s complaint is adequate?  Why or why not? (3 points)
Rule:  FR 8(a)(1) requires a short and plain statement of the grounds on which the court’s jurisdiction depends.  This refers to smj.  Under 28 U.S.C. 1332 federal court SMJ over a state law claim requires diverse citizenship and an amount in controversy in excess of $75,000 exclusive of costs and interest.  

Application:  Here an adequate jurisdictional allegation must include allegations about each of the parties’ citizenship and about the amount in controversy, none of which are included.  And the prayer for relief seeks exactly $75,000, not in excess of that amount. (Where the claim arose is relevant to venue, but not smj.)

Conclusion:  No, the jurisdictional allegation is not adequate.

2.
If Little Bread Company and George move to dismiss the complaint for failure to state a claim, how will the court rule and why?  (3 points)
Rule:  FR 8(a)(2) requires “a short and plain statement of the claim showing that the pleader is entitled to relief”.  To show that the pleader is entitled to relief requires allegations that at least implicitly invoke a relevant body of law and  concern each element of the plaintiff’s claim under that law.  In a tort claim that means duty, breach, causation, damages.

Application:  The complaint’s allegation “on a public highway” concerns duty;  “defendant George crossed the centerline of the highway” suggests negligence, though it could be more clear;  “collided with a vehicle in which plaintiff was riding.  Plaintiff was severely injured” implies both causation and damages though it is arguably insufficient.    No allegations linking LBC to the collision in any way.

Application:  The court could go either way on George’s motion to dismiss, but given lax federal pleading requirements should deny the motion. The court should grant LBC’s motion.
3.
It’s 2004, so LBC and George think that Debbie has waited an awfully long time to file her complaint.  Given that concern, how should they respond to the complaint?  Why? (2 points)
Rule:  Under FR 8(c) affirmative defenses must be “set forth affirmatively” in an answer and “statute of limitations” is listed as an affirmative defense.  Under rule 11, LBC and George (or their attorneys, if they are represented) must certify that their defenses are warranted by existing law or a good faith argument for change.
Application:  The concern that Debbie has waited too long to file her complaint (29 years!) raises a statute of limitations defense, though LBC and George must research the law to confirm that Vermont has a statute of limitations less than that.
Conclusion.  LBC & George should include the s/l defense in an answer.

4.
What law will the court apply to determine whether Debbie’s claim is timely?  Why?  (2 point)

Rule:  Under 28 U.S.C. §1652  (the “Rules of Decision Act”) and the Erie doctrine federal courts hearing state claims under diversity jurisdiction apply the laws of the state in which they sit as rules of decision, roughly, the substantive law, but they apply federal procedure, as authorized under the Rules Enabling Act, and the Erie doctrine.  Under Guarantee Trust v. York, federal courts apply state statutes of limitation in diversity cases.

Application:  The timeliness of Debbie’s claim is determined by the relevant s/l, which will be governed by state law.

Conclusion:  The court will apply the Vermont s/l.

Part II.  Shorter Essay Question (25 points, approximately 50 minutes)
Instructions.  The questions in Parts II and III of this exam are based on the YourInteriorDesign case file that was distributed via the course website last week.  A copy of the case file is appended to this examination.
This question is designed to see whether you 1) know the rules governing subject matter jurisdiction, 2) understand what facts are relevant in determining subject matter jurisdiction and 3) can generate arguments using the facts.
Question.  This question concerns Microhard and Wheeler’s lawsuit against YourInteriorDesign.

1)  Summarize the rules that you will rely on in objecting to the court’s subject matter jurisdiction, based on diversity of citizenship. Do not discuss amount in controversy. 2)  In light of the rules you summarize identify any questions you will want to ask your clients, and any information you would want to obtain from the other side. 3) Considering both the facts that help you and any facts that will be problematic for you, analyze the potential citizenship of all relevant parties, and evaluate whether the federal court will have diversity jurisdiction over this case

Under 28 U.S.C. §1332(a) a fed district ct has smj over actions where . . . action is between (1)  “citizens of different states or (2) citizens of a state and citizens and subjects of a foreign state.  Complete diversity is required, that is no plaintiff may be from the same state as any defendant.  Citizenship is determined as of the time of filing the complaint.  For individuals state citizenship requires U.S. citizenship and domicile in the state.  Domicile is based on residence plus intent to remain indefinitely. An individual does not lose their old citizenship until they establish a new one.  A resident alien is considered a citizen of the state in which s/he is domiciled. A partnership is considered to be a citizen of any state in which one of the members of the partnership is a member.

Under 28 U.S.C. §1332(c) a corporation is considered a citizen of its state of incorporation and the state where it has its principal place of business.  Principal place of business is determined either under a “nerve center” (where is the administrative headquarters) or “muscle center” test (where are the principal operations).

The interview summary indicates that Alexis and Mona are partners in YourInteriorDesign. Presumably this means YID is a partnership, in which case it is considered a citizen of each state in which one of its partners is a citizen.

Alexis Sandhill’s citizenship is not entirely clear.  She was initially a citizen of Washington, where she was born (birth in the U.S. establishes U.S. citizenship) and raised and it is not clear that she has established a new domicile since then.  She still votes in Washington State, which suggests that she did not change her voter registration when she moved to Savannah.  We should find out more about her behavior and plans when she was in Savannah, but it’s likely that she had no intent to remain there beyond graduation, given her later actions.   Likewise, she doesn’t appear to have settled in California on a long-term basis.  She has never had the intent to remain indefinitely and she hasn’t changed her voter registration.  If she is still on a month to month lease after three years, that  is consistent with lack of intent to remain.  The fact that she has obtained a California driver’s license might point the other way, and maybe the fact that she has been in California for three years will suggest intent to remain indefinitely, absent clear plans to leave. The key will probably be Alexis’s testimony as to her subjective intent, unless the objective evidence seems to contradict her, so we should talk to her more about her plans.  We should find out what address she lists as her permanent address, whether all her mail comes to her California apartment,  whether she still has belongings at her parents’ house, and if so how many. [Note to students:   for pj purposes in the next question, it will be helpful if Alexis or Mona is a California resident in order to show pl’s & state interest in a CA forum.  So in real life, remember to consider the big picture and overall strategy, so you don’t lock yourself into a litigation position you don’t want.  If YID will be subject to pj in Washington, maybe you’d just as soon be in federal court as state court.]
Mona Islam’s citizenship is also unclear.  As a resident alien, she is treated as a citizen of the U.S. with citizenship determined by domicile, but her domicile is unclear. Could be Delaware, where she lived with her parents, though we would need to know when she obtained her green card, i.e. permanent residency. Possibly Savannah, though again that seems unlikely.  Or California, where she seems relatively settled, though the fact that her parents don’t know about the boyfriend is a complicating factor that might weigh against intent to remain indefinitely.  We should find out more:  does she have a driver’s license?  If so, where and how long?  Is she renting and if so, does she have a lease, or a month to month tenancy?  Belongings?  What is her relationship to her parents?  What does she think about the expectation that she should marry a Bangladeshi man?  And again, what is her subjective intent?
Wheeler Crane is a citizen of Washington state where he was born and has lived all his life.  This one is easy.

Microhard Corporation is a citizen of Delaware and probably a citizen of  Washington state, based on its founding there and its administrative headquarters, though there is some possibility that its ppb could be considered either California or Massachusetts.

So, we have:

YourInteriorDesign


v. 


Alexis – probably WA


Wheeler, WA

Mona – Del or Calif.



Microhard, Del and probably WA

The federal court will probably not have smj, because Alexis & Wheeler likely share citizenship and Mona and Microhard may also.  [Note:  I created this question with a view to Alexis having retained her WA citizenship.  I’m now leaning towards California.]
Part III.  Long Essay Questions (65 points; approximately 110 minutes, i.e. 1 hour and 50 minutes)
Instructions.   This question is designed to see whether you 1) know the rules governing personal jurisdiction,  2) recognize the unresolved gaps, conflicts, or ambiguities in the rules, 
3) can draw on case precedents or policy considerations for resolving them, 4) understand what facts are relevant in determining personal jurisdiction and 5) can generate arguments using the facts
Question.  For this question, assume that you are representing YourInteriorDesign and you are trying to determine whether you can obtain personal jurisdiction over the parties in a lawsuit by YourInteriorDesign against YourProgrammer and YourSource in federal court for the Southern District of California in San Diego.
1)  Summarize the rules that you will rely on in evaluating whether the court will have personal jurisdiction.  2)  Identify any pertinent gaps, conflicts, or ambiguities in the law that you will need to consider in analyzing whether the court has personal jurisdiction over the parties in this case.  3) Identify any questions you will want to ask your clients, and any information you would want to obtain from the other side in order to determine whether the court has personal jurisdiction.  4) Considering both the facts that help you and any facts that will be problematic for you, analyze whether the U.S. District Court for the Southern District of personal jurisdiction over Alexis, YourProgrammer, or YourSource.  5)  Reach a conclusion.

Under FR 4(k)(1)(A), the federal court will be able to assert jurisdiction over defendants who could be subject to the jurisdiction of the state in which the court is located.  Here, California has a one-step long arm statute, that permits any assertion of jurisdiction that would be constitutional.   

Under 14th Amendment d.p. we must ask whether the defendants have “minimum contacts with the forum state such that the assertion of jurisdiction would not offend substantial justice and fair play.”  The traditional criteria of presence and domicile are sufficient to establish minimum contacts, but here, neither YourProgrammer nor YourSource is “present” in California.  (It’s possible that Joel is still domiciled in the U.S., but we’re not seeking jurisdiction over him. Also possible that we could serve Joel as an agent of the corporation while he’s visiting in CA.  Some courts suggest that Burnham tag jurisdiction is not applicable to corporations, CB p. 139, however, and unless we know that Joel is visiting soon, that would make us dependent on his actions to start the lawsuit.)

The S.Ct. caselaw has established additional criteria for evaluating minimum contacts.  Those that the courts seem to apply routinely include 1) whether the claim arises from the defendant’s contacts with the state (specific jurisdiction) or the court is seeking general jurisdiction regardless of the connection of the claim to defendant’s contacts with the state.   2) whether the defendants “purposefully availed themselves of the privilege of conducting business in the forum state, receiving the benefits and protection of the forum state’s law”  3) whether defendants could have foreseen being haled into court in CA.  In addition, 4) recent S.Ct. cases seem to establish “fair play and substantial justice” as an independent additional factor in addition to whether minimum contacts are established.   The court looks at burden on the defendant, the need for the plaintiff to have access to a convenient forum, the interstate judicial system’s interest in efficient resolution of controversies, and the shared interest of the states in furthering fundamental social policies.
Two lines of cases seem particularly relevant at least to pj over YourSource, though both raise significant ambiguities.  First, some courts have held that a manufacturer of a component that is incorporated into a finished product and sent through the “stream of commerce” to the forum state may be subject to jurisdiction there.  In Asahi the S.Ct. split 4-4 over whether placing a product in the stream of commerce is sufficient.  O’Connor arguing that “mere awareness” that the product will end up in the forum state is insufficient and the manufacturer must indicate “purposeful availment” by advertising or tailoring the product to the forum state.  Brennan would have upheld jurisdiction based on “mere awareness.”  In addition to the uncertainty whether the stream of commerce analysis is permissible, we also face the question whether creating computer code and sending it to another business that then incorporates it into a website is sufficiently analogous to the situation of the component manufacturer to warrant relying on a stream of commerce analysis.

A second relevant line of cases addresses jurisdiction over internet based businesses, or other defendants whose interaction with the state is over the internet by website, or in our case, via e-mail.  In these cases, the “contacts” that a defendant has with the state are not physical and the defendant may never put a foot in the forum state, at least in connection with claim.   Some courts distinguish between active and passive websites and look at whether the website is targeted towards the forum state in some way, or whether the defendant does substantial business with forum state customers as a result of the website.
PJ Over YourProgrammer

Specific v. General Jurisdiction.  The courts will find pj on the basis of  relatively minimal contacts when the claim arises from defendant’s contacts with the forum state, i.e. is an assertion of specific jurisdiction.  Presence and domicile are sufficient to allow general jurisdiction, i.e. pj  over all claims whether related or unrelated to defendant’s contacts with the state;  it’s not clear what other types/volume of contacts might be sufficient for general jurisdiction.  If we are willing to treat YP’s relationship with YourInteriorDesign as involving contacts with California, it seems pretty straightforward to say that the claim (breach of contract, products liability, negligence based on YP providing “rogue code” to YID’s website) arose out of those contacts, so it would not be necessary to rely on the fact that YP has relationships with other California businesses.  Thus, our major focus is on the existence of contacts.

Minimum contacts.  YourProgrammer’s contacts with the U.S. generally and California specifically are through Joel.   We know that most of YP’s business is with U.S. customers, but only a few smaller customers are in California.  It appears likely that many initial negotiations with customers as well as most ongoing interactions are via e-mail.  That may mean that YP has no physical “contacts” with California, so one question is whether entering into contracts with California businesses is sufficient to subject YP to pj.  The court in BK suggested that merely entering into a contract with someone in the forum state would be insufficient to establish pj.  Here we do have an ongoing course of dealing between YP and YID, not just a single purchase in a consumer context.  Need to find out how long it lasted.  Should confirm that YID paid  YP for its services.  Also worth finding out whether the parties had a written contract and, if so, whether there was a choice of law clause or a forum clause.  Seems unlikely for relatively small businesses, but who knows.  

Joel apparently visits the U.S. periodically in part to schmooze with his major customers, but it appears that none of them are in California.   It would be helpful to know more about these in-person connections:  when, how often,  and how long?
Purposeful Availment.  YourProgrammer (in the person of its agent, Joel) was probably aware that it was doing business with organizations in California, though we should confirm that.  It’s not so clear, however, that YP “reached out” to California, and even less clear whether YP received any benefits from California.  Alexis connected with YP through Joel and Joel through her brother, but not clear how the two of them knew each other. Nor is it clear who made the first overture, Alexis or Joel.  Need to find out.  Also, the 12/8 follow-up memo refers to Alexis’ “conversations with Joel”.  Does this refer to e-mail, or did Alexis have telephone or in person conversations with him? More generally, would be helpful to know more about how Joel develops business, who his contacts are, how he goes about networking with them.  (How many business cards has he distributed in California?  Does he explicitly ask folks for referral?)

Foreseeability.  Could YP foresee being haled into court in California?  This criterion seems a bit circular, in that YP whether could foresee depends on what the courts have said about pj in such cases.  On the other hand, perhaps the question is whether we’d expect an individual who knew nothing about the law to be surprised if haled into court in California.  If the question is simply whether YP knew it was dealing with California businesses, the answer seems to be yes, though again, it’s worth talking to Alexis a bit more about this.

Fairness Factors.  The courts may be reluctant to allow an assertion of pj over this non-U.S. corporation whose contact with a U.S. based business is e-mail based.  On the other hand, if the  potential forums are California and someplace in Australia, California has just as much connection to the lawsuit as Australia.  The plaintiff thus has a strong interest in a California forum and California has an interest in providing a forum for California businesses.  The burden on YourProgrammer doesn’t seem extreme given that YP’s founder & sole stockholder (check these assumptions) is a U.S. citizen who travels to the U.S. periodically.  Not obvious that California has a substantive regulatory interest in internet based interior design companies, but perhaps they have an interest in protecting California companies from shoddy foreign code writers.
Stream of Commerce.  This analysis doesn’t apply to YP as YP dealt directly with YID and isn’t analogous to the component manufacturer.  
Internet Businesses.  We don’t have any indication that YP has a website, but it seems likely that they would.  Need to check and, if so, see whether it is interactive, targeted at the U.S. generally or California specifically, etc.  Because we’re looking at pj over YP, not over YID, the nature of the YID website doesn’t seem relevant.
PJ Over YourSource

YourSource appears to have had no direct dealings with YourInteriorDesign and as far as we know, no direct dealings with anyone in California.  Thus, PJ over YS seems doubtful.  

Stream of Commerce.  One possible basis for pj over YourSource would be by analogy to the “stream of commerce” analysis.  Assuming that the court might approve the pure “Brennan” version from Asahi,  how does it apply to YourSource?  

Is YS’s writing of computer code that was done for YourProgrammer and incorporated into a website for YourInteriorDesign analogous to the more traditional products liability situation in which a manufacturer of a component sells to the product assembler who sells to the end consumer?  And, if so, did the end product, the YID website, end up “in” California?  Perhaps this is all too nebulous.  But it may be our only hope.

Internet Businesses
We know that YS has a website and that it refers to the work it does for U.S. customers.  Need to go back and take another look at it and see whether it solicits business from the U.S. and whether it is interactive. We could argue that because California is such a large economy and a center of hi-tech that any targeting of the U.S. necessarily would be targeting California, but that may be too nebulous.
Fairness Factors
In Asahi the court denied pj on the basis of fairness factors where the defendant was a foreign (non-U.S.) corporation that might have been subject to pj under a stream of commerce analysis, but otherwise had no contacts with the states.  In that case, however, the U.S. plaintiff had dropped out, which is not the case here.
On the other hand, YS appears to be a small company, so the burden might be significant given that India is on the opposite side of the world from California.  We probably need to know more about their revenues, their ownership, whether their owners or key personnel travel to the U.S. frequently, and whether they are involved in any other U.S. litigation. 
Conclusion

Likely that the U.S. D.Ct. for S.D. will have pj over YP, and possible but a long-shot that it will have pj over YS.
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