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PART I:  LONG ESSAY QUESTION  

(43 points out of 100;  Suggested Time 86 Minutes)

Elise Hamilton has contracted Hepatitis B, which she believes is the result of receiving a tattoo from Artistic Tattoos with improperly sterilized instruments on November 28, 2001.  As a result of the hepatitis she has incurred medical bills of $28,000, lost wages of $60,000, and anticipates ongoing medical problems for the remainder of her life, as well as significant ongoing pain. After investigating the incident, Ms. Hamilton believes that the improper sterilization was the result of human error that caused the accidental unplugging of an autoclave, a machine for used for sterilizing reusable sharp items.

For the five years before she received the tattoo, Ms. Hamilton split her time between her home in Bend, Oregon and retirement property on Orcas Island that she shares with her two sisters and their husbands.  Since receiving the tattoo, she has spent the bulk of her time either in Seattle, receiving medical treatment, or recuperating on Orcas Island, Washington.  She still owns the house in Bend.

Ms. Hamilton believes that Artistic Tattoos should be liable in negligence per se under the applicable Washington statute and regulations.  Artistic Tattoos started out as a small tattoo parlor in Seattle, Washington.  Artistic Tattoos was incorporated in Washington state, and its stock was owned entirely by Frankie Lee.  After Ms. Hamilton received her tattoo, however, Artistic Tattoos engaged in a major expansion wave, establishing stores around the country.  They have re-incorporated in Delaware.  Their corporate headquarters remains in Seattle, but their biggest, most modern salon is now in Portland, Oregon..

Ms. Hamilton also believes that the improper sterilization can be attributed to a design defect with the autoclave.  The autoclave was manufactured by Iddy’s Instruments, Inc., which is incorporated in Delaware, and has its principal place of business in New York.  Iddy’s is a newer, relatively small corporation that does most of its business (90%) with customers on the East Coast.  It has operated a website through which customers can order products, since 2002.   Frankie Lee purchased three autoclaves from Iddy initially back in 1993 just before he opened Artistic Tattoos.  He initially placed the orders when he was in New York visiting other tattoo parlors, but questions about the order arose, so Frankie had several follow-up telephone conversations with Iddy personnel after he returned to Seattle.  The order was billed to Seattle..  One of these machines was the one that became unplugged in November 2001.  Since the original purchase, Artistic Tattoos personnel in Seattle have ordered replacement parts from Iddy via the website, as well as several newer machines that were shipped directly to new stores in different parts of the country, and paid for with a credit card that is billed to the Seattle store.

Ms. Hamilton has filed a lawsuit in federal court for the Western District of Washington against Artistic Tattoos and Iddy’s Instruments alleging negligence per se against Artistic Tattoos and products liability. Service of process was timely and proper. (Assume that joinder of these parties and claims is permissible under the federal rules, and do not worry about whether a litigant would choose to join such claims as a matter of strategy.).   You represent Iddy.  What Rule 12(b) defenses should you raise?  Why?  Set out your analysis in detail.

Answer:    1)  SMJ.  Under Art. III of the constitution, the federal courts are courts of limited jurisdiction.  The District Courts have jurisdiction over cases arising under federal law (federal question cases) and cases between parties of diverse citizenship.  The tort claims raised by plaintiff arise under state law.  So the question is whether the court will have diversity jurisdiction.   Under 28 U.S.C. §1332(a) a court has original jurisdiction where the matter in controversy exceeds the $75,000 exclusive of interest and costs and (1) is between citizens of different States.  Ms. Hamilton’s situation presents problems with the diversity requirement and the amount.  

Amount in Controversy.  

The amount in controversy is determined based on the allegations in the complaint, unless it appears to a legal certainty that the claim is for less than the jurisdictional amount.  Ms. Hamilton’s damages are sufficient that the amount in controversy requirement can easily be met.  No indication as to what is actually contained in Ms. H’s complaint.

Diversity of Citizenship.  The second requirement under §1332(a)(1) that the controversy be one “between citizens of different States” is not satisfied in this case.  The caselaw (Strawbridge v. Curtis) requires complete diversity, that is, no plaintiff may be from the same state as any defendant.  Citizenship is determined as of the date the complaint is filed.  

Under §1332(c)(1) a corporation is a citizenship both of any state in which it is incorporated and the State where it has its principal place of business.  Here, both Artistic Tattoos and Iddy’s will be considered citizens of Delaware, where they are incorporated, and Iddy’s is also a citizen of California.  Principal place of business is determined either under by looking for the corporate “nerve center” where executive and administrative functions are controlled, or the “muscle” where the everyday business activities take place.  Artistic Tattoo’s principal place of business under the “nerve center” test appears to be Washington, because its headquarters, as well as its original store,  is there.    Under the “muscle” test, an argument can be made that it is Oregon, but we’d need to know more about how many stores AT has around the country, how much volume and profit each generates, etc.  

To be a citizen of a state an individual must be a U.S. citizen and must be domiciled in the state.  Domicile is residence plus intent to remain indefinitely. We should confirm that Elise Hamilton is a U.S. citizen.  Assuming she is,  it appears that Ms. H was at one point a citizen of Oregon, where she owned a home and apparently worked, though we could use more information.  The questions are whether she has changed her residence to Orcas, which seems possible but not clear, and whether she intends to remain there, as seems likely if she is now residing there, given that it’s retirement property.

Bottom line, smj is muddy, but we should object now as the issue could be raised later, because smj is never waived, and that could be a big time waster.

2)  Personal jurisdiction.  We may wish to raise a 12(b)(2) motion to dismiss for lack of personal jurisdiction.  Because this is a close issue, however, we should consider whether we’re better off not wasting money litigating this issue.  Are there any clear advantages to being sued in Delaware, for instance?

Under FR 4(k)(1)(A), the federal court will be able to assert jurisdiction over defendants who could be subject to the jurisdiction of the state in which the court is located.  Here, we have no information about the state long-arm statute;  must research that. 

Under 14th Amendment d.p. we must ask whether the traditional framework of presence, consent & domicile is relevant here either independently or as evidence that  Internat’l Shoe is satisfied..  Iddy is not “present” or domiciled in WA. and this isn’t a contract claim, so there’s no  indication of actual consent.  Thus, we ask whether Iddy has “minimum contacts with the forum state such that the assertion of jurisdiction would not offend substantial justice and fair play.”  Additional criteria for evaluating minimum contacts include 1) whether the claim arises from the defendant’s contacts with the state (specific jurisdiction) 2) whether the defendants “purposefully availed themselves of the privilege of conducting business in the forum state, receiving the benefits and protection of the forum state’s law”  (Hansen) and 3) whether defendants could have foreseen being haled into court in WA. (WWVW) (4) fairness factors, including plaintiff’s interest, defendant’s interest, the forum’s interest, and the states’ shared interest in judicial economy..

Here, Iddy does 90% of its business with customers on the East Coast.  Iddy’s contacts with Washington appear to be limited to sending a few replacement parts to Artistic Tattoos in Seattle and accepting purchases for those parts and some additional machines that were purchased over the website after 2002.  

The Relevant Time Period.  A preliminary question:  is pj determined as of the time the action is initiated, as with smj, or at an earlier point, like when the claim arose?  The “presence” cases, Pennoyer and Burnham suggest that the relevant time period is the time of service of process. 

General v. Specific Jurisdiction. On the other hand, in deciding whether a case involves general or specific jurisdiction, i.e. whether the claim is related to defendant’s contacts with the state, key time periods seem to be the timing of the events giving rise to the claim and the defendants contacts with the forum state in connection with those events. 

Here we have a design defect products liability claim that relates to an autoclave sold by Iddy to Frankie Lee in N.Y. in 1993.  We don’t know how Frankie found out about Iddy, whether Iddy did any national advertising or otherwise reached out to WA.  The order was billed to Seattle.  Based on the caselaw, the one sale alone doesn’t seem enough to establish minimum contacts.  Cf. Hanson where correspondence with a trustee who unilaterally moved to FL wasn’t enough to establish min. contacts between a DE trust and FL.  It is not clear whether the autoclaves were shipped by Iddy to Seattle, or whether Frankie transported them himself.  Again, not clear that shipping alone would be sufficient.  Iddy had a variety of contacts with WA after the sale, including sale of  replacement parts.  Need to make sure that the design defect claim is not related to the replacement parts, as that would be a harder case.  Without more, the claim cannot readily be said to arise from Iddy’s contacts with Seattle.   Thus, jurisdiction might have to be premised on the notion of general jurisdiction, and Iddy’s contacts with Seattle seem too thin to justify such an assertion of jurisdiction.  

Stream of commerce.  Given the split decision in Asahi, it’s not clear whether the Supreme Court will ultimately approve the stream of commerce argument. This case  doesn’t seem to be a stream of commerce case, in any event, as Iddy manufactured the end product, not a component. Also they may have known where it was going, given the billing, or if they shipped it.

Purposeful availment. We have little evidence here of “purposeful availment” – intentional reaching out to Washington state on the part of Iddy – prior to the website. Frankie apparently sought Iddy out in New York, and the follow-up phone calls were a result of that initiative.  The additional autoclaves that were ordered were shipped to stores in other parts of the country, even though they were billed to Seattle, so again there’s little evidence of purposeful availment.  If AT initiated the phone calls, then these “contacts” between Iddy and WA would look much like the “contacts” in Hanson between the trust and FL.  There the “contacts” consisted of payments remitted from DE to FL after the donor moved to FL,  and  trust administration performed from FL
Foreseeability.  Nor is there much reason for them to foresee that they would be haled into court in Washington on the basis of the initial sale to Lee.  The court in WWVW expressly said that its not sufficient that the defendant knows that its product will likely be used in, or end up in the forum state due to the unilateral act of plaintiff.  Especially if Iddy didn’t ship the autoclaves to WA, this case seems analogous: it’s Frankie Lee’s unilateral act that brings the product to WA.

Fairness Factors.  As to the fairness factors, Iddy is a relatively new, small corporation so defending the lawsuit in WA would be burdensome, but much less than on the defendant in Asahi.   Burger King suggests that the burden must be extreme, especially in our era of easy transportation and communications.  The burden on Ms. H. of having to sue in NY or DE would be at least as great as the burden on Iddy in coming to WA, and perhaps more so, given Ms. H’s illness.  WA seems to have a substantial interest in providing a forum in this case, given its concern to prevent needle borne illnesses, as evidenced by the negligence per se statute.  If Ms. H is a WA citizen that interest will be enhanced.  

Venue/transfer/forum non conveniens:  This is “a civil action wherein jurisdiction is founded only on diversity”, so it’s governed by 28 U.S.C.§1391(a) which provides 3 options:  1) judicial district where any def resides, if all def’s reside in same State 2) district where “a substantial part of the events .. . . giving rise to the claim occurred” or 3) if no district is available otherwise,  in “a judicial district in which any defendant is subject to personal jurisdiction”.  Under (c) a corp. def. is deemed to reside in any district where it’s subject to pj when the action is commenced.  

Here, if WA lacks pj over Iddy then  no W.D. WA venue under (1) as AT, but not Iddy, resides in  WA, but venue would be available in DE.  Likely that a court would hold that a subst. part of the effects took place in WA, however.  Though the events surrounding any breach for the design defect claim probably took place in NY where Iddy has its place of business, the events relevant to causation and  harm took place in WA, so venue is proper here.  Subsection (3) wouldn’t apply because venue would be available in DE under subsection (1) and in WA under (2)..  Venue  transfer under 28 U.S.C.§1404 for convenience seems inapplicable because convenience factors (causation and harm witnesses) make Washington as logical a forum as NY or wherever the autoclave was designed.  On the other hand if the objection to pj stands, venue could be transferred under 28 U.S.C.§1631.

PART II:  SHORT ANSWER QUESTIONS

(47 points out of 100;  Suggested Time 84 Minutes)

Answer each of the following questions in Rule-Application-Conclusion format.  The number of sentences needed to answer each question should be about the same as the number of points allotted to the question.

1. You represent Elise Hamilton.  You are preparing to file your complaint against Iddy’s for products liability. You wish to allege that before Iddy’s sold the autoclave to Artistic Tattoos, they had received complaints from other customers about problems caused by the lack of an automatic shut-off. Based on rumor, you have a strong hunch that it’s true, but you don’t have any evidentiary support for your hunch at this point. Can you include that allegation in your complaint, without running the risk of incurring sanctions? (Assume that this allegation goes to an essential element of your case.) (2 points)

Answer..  R:  Under FR 11(b)(3), factual contentions must either “have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery”.

A.  We can make the allegation, if we’re likely to be able to get evidentiary support for it in discovery.

2. You represent Artistic Tattoos and you are preparing to file your answer.  You wish to argue that Elise Hamilton’s claim is barred, because the statute of limitations has run.  What action should you take?  Why?  

Answer.  R:  Under FR 8(c) certain defenses must be raised specifically as “affirmative defenses, including statute of limitations.”

A.  I should include in my answer the affirmative defense of s/l.

3  Artistic Tattoos’ previous attorney overlooked the defense of statute of limitations when filing the initial answer on December 12, 2003.  You have just taken over the file, as of March 15, 2004 and discovered this problem.  A trial date has not What action must you take?  

Answer:  R.  Under FR 15(a) a party may amend a pleading “once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial calendar, the party may so amend it at any time within 20 days after it is served.  Otherwise a party may amend . . . only by leave of court or by written consent of the adverse party;  and leave shall be freely given when justice so requires.”

A.  No responsive pleading is required to an answer (see FR 7(a)) and more than 20 days have passed since the answer was served.  So I must get permission from EH’s atty, or the court.  I should make a phone call, and, if that doesn’t work, file a motion for leave to amend.

4  You represent Artistic Tattoos.  Elise Hamilton’s attorney has served you with the following interrogatory and request to produce documents::

Identify all witnesses who have knowledge about administration of the tattoo received by Ms. Hamilton, or Artistic Tattoo’s compliance with state  statutes and regulations governing tattooing when Ms. Hamilton received her tattoo.

Produce a copy of any written or recorded witness statement made by each witness, and a copy of any notes taken by the interviewer.

You interviewed Frankie Lee, owner of Artistic Tattoos, and all his employees, including Jan Merdill, an employee who told the Department of Health that she unplugged an autoclave on an occasion in November 2001.  You took notes of all the interviews, and obtained signed statements from two of the employees.   One of those employees has moved away from Seattle.  The other was recently hospitalized after a serious auto accident.

Answer:  R.  Under FR2(b)(3), codifying the work-product doctrine, trial preparation materials “prepared in anticipation of litigation or for trial” are discoverable “only upon a showing that the party seeking discovery has substantial need of the materials . . . and that the party is unable without undue hardship to obtain the substantial equivalent . . . by other means.”  Under FR 26(b)(5), a party who withholds discoverable materials on the ground that they are trial preparation material must say so, and describe what is being withheld.

A.  Both the signed statements and the interview notes constitute trial preparation materials.  I do not need to disclose them, but I must disclose that I am withholding them and describe what they are.

5  If  you do not provide the statements, and Elise Hamilton’s attorney moves to compel discovery, how would you expect the court to rule, and why? 

Answer.  R.  See above.  In addition, in ordering discovery of trial preparation materials, the court is directed to “protect against disclosure of the mental impressions, conclusions, opinions, or legal theories” of the representative.  

A.  The plaintiff may be able to make a sufficient showing of undue hardship and substantial need under these circumstances, especially if plaintiff tries to track down the missing employees and can’t find him/her, or if the hospitalized employee suffers a memory loss.  The court is likely to be view my notes as containing mental impressions and will not order me to produce them.

6  You represent Elise Hamilton.  You have consulted three physicians concerning Ms. Hamilton’s case.  The first, Dr. Kleinman is Ms. Hamilton’s personal physician in Bend, Oregon.  She is the doctor who initially diagnosed and treated Ms. Hamilton.  The second, Dr. Crane is a leading researcher concerning the transmission of Hepatitis B.  Dr. Crane has agreed to discuss Ms. Hamilton’s case with you, as a favor to his sibling (your spouse).  But he dislikes lawyers (except you) and legal proceedings and refuses to testify in court.  The third, Dr. Dell is an up-and-coming researcher on Hepatitis B.  You having made a final decision, but you expect that you will call Dr. Dell as an expert witness at the trial, assuming that she comes across well in a witness practice session.

What initial disclosures must you make concerning these witnesses?  Why?

Answer.   R.  Under FR 26(a)(1), I must provide the name, address and tel. # of W’s likely to have discoverable information.  In addition, under FR(26(a)(2), I must disclose “the identify of any person who may be used at trial” as an expert witness. For a “retained or specially employed” witness, disclosures must also include a signed written report by the witness containing specified information.  

A.  As the treating physician, Dr. Kleinman qualifies as a “fact” witness and must be disclosed as such in the initial disclosures. (Can she also qualify as an expert W for whom a report must be provided?)  Because he refuses to testify, Dr. Crane is not someone who “may be used at trial” and I need not disclose him in the initial disclosures, though it appears that I’d have to disclose his name in response to interrogatories.  We may use  Dr. Dell at trial, so I must disclose her and provide her report.

7  You represent Artistic Tattoos.  Assume that Ms. Hamilton’s attorney disclosed the name of each of the three physicians described in the facts preceding question, either through the initial disclosures or in response to interrogatories.  You would like to take  a deposition of each of the witnesses.  Will you be able to do so?  Why or why not?

Answer.  R.  Under FR 26(b)(4)(A) “a party may depose any person who has been identified as an expert whose opinions may be presented at trial.”   Under FR 26(b)(4)(B), “the facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial” are discoverable only “upon a showing of exceptional circumstances under which it is impracticable  . . . to obtain facts or opinions on the same subject by other means.”

A.  Dr. Kleinman and Dr. Dell can both be deposed, Kleinman under the ordinary rules for fact w’s and Dell as a testifhing expert under 26(b(4)(A).  Dr. Crane can’t be deposed, except on a showing of unusual hardship.  He’s a leading researcher, but not the only one, so a court’s unlikely to permit a deposition.

8 You represent Elise Hamilton.  You have just received notices of deposition for each of the three witnesses described in the facts described in question 6.  What steps should you take if you believe that one or more of the witnesses may not be subjected to a deposition? (3 points)

Answer.  R.  Under FR 26(c),  a party from whom disclosure is sought may file a motion for a protective order  that the discovery not be had.  Before filing such a motion, the attorney must confer, or try to confer with the opposing party.

A.  I am not permitted to just ignore the notice of deposition.  It’s my burden (on behalf of our witness) to confer with Artistic Tattoos’ attorney and try to reach an agreement, or if necessary to file a motion for a protective order.

9. You represent Elise Hamilton. Artistic Tattoos has moved for summary judgment on the question of causation, suggesting to the court that based on the extensive discovery done to date, you cannot meet your burden of going forward of the claim that Ms. Hamilton’s Hepatitis was caused by the plaintiffs. What steps must you take to avoid having summary judgment against you, and what test must you satisfy to avoid sj? (4 points)

Answer:  R.  Under FR 56(c) a party is entitled to summary judgment if there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.  Under Celotex, the party who does not have the burden of proof need not bring affirmative proof, but may point to the absence of evidence in the discovery to support one of the elements of the other party’s claim.  In the case under FR 56 (e) , the non-moving party must bring properly sworn discovery or affidavits (WA- declarations) before the court to establish a GIMF and may not simply rest on the allegations in the pleadings.

A.Defendant has pointed an absence of proof on an issue on which my client bears the bop.  

C.I will need to point to something in the discovery, or bring in declarations concerning causation in order to show that there is a GIMF.

10.  The jury reached a verdict in favor of Elise Hamilton.  Artistic Tattoo has moved for a new trial on the ground that a member of the jury consulted his sister-in-law, a physician, concerning the medical evidence in the case, and told the jury about it..  May the court consider a declaration by one of the juror’s concerning this misconduct?  Why or why not? (2 points)

Answer:  R.  In the federal courts, a jury verdict may not be impeached on the basis of juror testimony about the jury deliberations, but a juror may testify about whether extraneous information was brought to the jury’s attention. Cf. Beverly Hills Notel Litigation.

A. Here, the juror’s declaration concerned outside information brought to the jury

C. So the court may consider it.

11.  The trial court judge made the following rulings.  Briefly indicate a) whether each ruling will be immediately appealable, and why, and b) if it were immediately appealable, what the scope of appellate review would be, and why.  Once you have set out the applicable rule(s),  you need not repeat them, and may simply refer back to your earlier answer. (3 points for overview of rules.)

A. Overview. Appealable Orders. Under 28 U.S. C. §§ 1291 and 1292, the courts of appeals have jurisdiction over final orders, as well as specified interlocutory orders (esp. injunctions, and issues certified by trial judge.)  In addition, FR 54 allows appeal from a judgment involving one of multiple claims or parties, if the trial court finds no just reason for delay and directs entry of judgment, and the courts have adopted the notion of “practical finality” a/k/a the Cohen rule providing that issues that will be unreviewable after trial are treated as final orders.

Scope of Review. Issues of law are reviewed de novo with no deference to the trial of court; issues of fact under the clearly erroneous standard (FR 52(a) with deference to the trial court’s findings of fact, matters within the discretion of the trial court reviewed for abuse of discretion with significant deference to the trial court.  For mixed questions of law and fact the courts vary, but it usually help to divide the question into separate law/fact components.

11-1:  The trial court has denied defendant’s12(b)(5) motion to dismiss on grounds that Artistic Tattoos was improperly served with process.

Answer:  a) A. This order is not final, as it does not terminate the litigation.

C.  So it is not appealable.

b)  R. If this issue were appealable, it would involve both an issue of fact (how was AT served) subject to the clearly erroneous standard and an issue of application of law to fact (probably de novo as an issue of law).

11-2:  After plaintiff withheld key evidence concerning her sexual partner’s history of Hepatitis B despite discovery requests calling for such evidence, the trial court dismissed plaintiff’s case as a sanction under FR 37(b).

a)  This one is an appealable final order, as the dismissal terminates the case.

b)  Issue within the sound judgment of trial court reviewed for “abuse of discretion.”

11-3: The trial court has denied defendant’s motion for summary judgment on the ground that the statute of limitations has run.

a)  Not a final order as it does not bring the litigation to an end.

b)  If this issue goes to trial it will be a mixed question of law (what is the applicable s/l, and how does the discovery rule operation are reviewable de novo) and fact (when did the plaintiff learn she had Hepatitis B, etc., reviewable under clearly erroneous standard).  But summary judgment would be entered only if the facts were undisputed, so propriety of sj would be a question of law, reviewable de novo.

11-4: The trial court has granted Artistic Tattoo’s post-verdict motion for judgment as a matter of law under FR 50(b).

a)  See above.  Final order terminating the litigation.

b)  See above.  The trial court is deciding whether the plaintiff presented enough evidence that a reasonable jury could find for her, but the court is not supposed to weigh the evidence, and this is considered a question of law, reviewable de novo.

11-5:  The trial court has granted Artistic Tattoo’s motion for a new trial on the ground that a member of the jury consulted his sister-in-law, a physician, concerning the medical evidence in the case. 


a)  See above.  Not a final order.

b)  See above.  Within the discretion of the trial court, reviewable de novo. 

PART IV.  POLICY QUESTION

(10 points out of 100; Suggested time 40 minutes)

The jury is an outdated, expensive, and inefficient institution that should be abolished.  

Comment.  You may agree with the statement, illustrating its thesis with examples.  You may disagree, using examples to dispute the thesis.  Or you may qualify the statement agreeing in some respects and disagreeing in others, again using examples to illustrate.

Answer:  Assumptions.  Outdated.  The jury might be considered outdated, because it functions very differently than it did historically where it was composed of persons in the community likely to know the parties and have knowledge about the events.  Now the members of the jury are specifically prohibited from such knowledge.  In addition, our current right to a jury operates on the basis of an historical test allowing a jury when it was permitted at common law, as opposed to equity where no jury was allowed.  Our current system of procedure, however, merges law and equity and has many procedures that did not exist back in 1793.  Expensive.  The jury  is certainly expensive, because it requires paying jury fees for six to twelve individuals as factfinders, in addition to the judge, and it requires additional time over a bench trial for jury selection, jury instructions and jury deliberations.  Inefficient.  Jury members are not specialists and must be brought up to speed about the factual issues and the law, which can be viewed as inefficient.
Challenges to Assumptions.  In defense of the jury, on the other hand, we can challenge the assumptions identified above on the following grounds.  Outdated. The institution of the jury has evolved considerably over the centuries.  Juries now include women and members of racial minorities.  In some states, the size of the jury has been reduced to six, and the requirement of unanimity has been abandoned.  Courts are using different methods of selecting the venire in order to ensure a broader cross-section of the community.  Expensive.  Although jury trials themselves are expensive, it’s not clear how the total costs of cases involving jury trials compare to the costs of bench trials.  Arguably it’s more difficult to appeal the fact findings and application of the law to the facts in a jury trial than in a bench trial, because the jury operates as a “black box” and, unlike a judge, does not make findings of facts.  And perhaps the nature of the jury trial makes the parties less inclined to appeal.  We would need empirical evidence on this point.  In addition, a small percentage of cases actually go to trial, and not all of these involve a jury trial, so the costs are arguably not large in the total scheme of things.  In addition, we would have to consider the effect of the jury on settlement.  Judges and juries reach the same result in most cases.  To the extent that they reach different decisions in the remaining cases, the availability of juries may insert an element of unpredictability into the system that encourages  the risk averse parties to settle.  Inefficient.  Social science literature, and common experience, e.g. this class, suggests that many heads are typically better than one in decision making. Thus, in difficult cases, juries may reach better decisions.  Juries arguably do much more than simply decide cases. Juries provide a means for ordinary people to participate in governmental processes and arguably have great symbolic value as a consequence.  In addition, juries are a more representative institution than judges as the represent more of a cross-section of the community, as opposed to judges who, as lawyers, are an educated elite, wealthier than the average citizen.  Currently, judges in most jurisdictions are much more heavily white and male than the populace as a whole. Thus, through the possibility of jury nullification, i.e. refusal to follow the law as instructed by the judge, juries may help ensure that the law does not depart too far from the views of the people.  (Of course, during times of social change, as during the Civil Rights movement, that can mean that the jury acts as a brake on needed transformation.)  Conclusion:  Retain/Abolish/Modify    
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