Civil Procedure 







 Maranville


Oral Argument

Instructions for Students

1)  Time Allotted.  We have up to fifty minutes available for each argument, including feedback, but need not use it all.  Each side will have ten minutes to argue.  Plaintiffs may reserve some of that ten minutes for rebuttal.  In the remaining time, the presiding judges will provide feedback to you and answer any questions you may have.  

2)  Judges.  Your judges are faculty from the Clinical Law Program, or  the BLS program, or Torts professors.  They will have a checklist for providing you with feedback.

3)  Procedure.  Plan to divide the argument between team members as equitably as possible.  See the separate Outline of Oral Argument posted on the website for details about oral argument.  

4)  Dress:  I encourage you all to wear “court appropriate” attire.  Especially for those who are younger, as I was when I went to law school, dressing the part will help you learn to feel like you belong in a courtroom.  For everyone, it will help you get in the spirit of the exercise.  In federal court “court appropriate” would be suit and conservative shirt and tie for men.  For women the subject is fraught with controversy.  My suggestion is suit or dress with jacket.  Pants for women are a very controversial subject with lots of political/cultural/social overlay.  Mindful of that, I would only say that if you “do” skirts, now’s the time. In state court one sees a greater range of attire, often less formal than federal court, but suits work there too.

Outline of Oral Argument

I. Before oral argument.

A.  Sit at counsel table.  In many courts, the moving party sits on the left, and the responding party on the right.

B.  When the judge enters the courtroom, rise. Remain standing until the judge sits down. After the judge sits down, you should sit down.

C.  When the judge is ready, the clerk will “call” the case. When asked if you are ready, stand and say, “Yes, your Honor. Counsel for Plaintiff [Defendant] is ready.” The moving party should then move to the bench (in front of where the judge sits) or podium, as appropriate for the room.
D.  Some judges ask the lawyers to “make your appearances”.  Respond by identifying yourself and the party you represent.  “My name is Tracy Thompson;  I represent the responding party, the Defendant Creative Tattoos.”

II.
Oral Argument

A. Moving Party/Plaintiff 

1. Reserve rebuttal time (no more than one-third of the total time)

2. Introduce yourself by saying, “May it please the Court, my name is ______________ and I represent the Plaintiff, Yvonne Skanars.
3. Tell court what you are arguing and what you want. Be specific.  “This court should grant plaintiff’s motion for summary judgment”
(a) Assume that you are arguing before a “hot” bench, i.e., the judge has read briefs and is generally familiar with the issues.

(b) Summarize the issue briefly and the relief you want.  Briefly describe the facts.

(c) Provide judge with a roadmap for your argument.  (I will argue three points . . . )
(d) Present your argument.

(e) Conclude your argument and restate your request.

(f) Say “thank you” and sit down.

B.
Responding Party/Defendant
1.
Introduce yourself by saying, “May it please the court I am _______ and I represent the defendant Creative Tattoos.
2.
State your position. E.g,  “Plaintiff’s motion for summary judgment should be denied.  Defendant’s cross-motion for summary judgment should be granted.”
3. Provide judge with roadmap of your argument.

4. Present your argument.

5. Conclude your argument and restate your position.

C.  Rebuttal  (if plaintiff chooses to reserve time)
4. Pick one (maybe two) points made by your opponent and explain why he/she is wrong.

5. Thank the court and sit down.

III
Some things to keep in mind.

A. Preparing for Oral Argument

You may want to work through your argument by writing it out. If you do, say the argument as you write it, remembering that written language is often much different than spoken language – bigger words, longer sentences, more clauses.  For oral presentations, use oral language.  That means simplify.  If you prepare a text,  practice with it several times, then take the next step. Reduce your argument to an outline, or to key words.  Try to identify a small number of key points (three?) to emphasize and come back to if you are interrupted by the judge.

Many advocates like to use a small 3 ring binder for their notes.  Use a large font, so you don’t struggle to decipher your notes and put page numbers on them, so they don’t end up out of order.

B. Content

1.
Know the evidence contained in the declarations or depositions submitted to the court.  Know the law – both the law governing summary judgment, and the substantive law of negligence per se, and the affirmative defense of release/assumption of the risk. In real life, content is by far more important than style, though you will not find that to be the case if you do moot court.
2.         Do not expect to give a speech. Instead, be prepared to respond to the judge’s questions and be able to incorporate, or return to your main points.
3.
Listen to the judge. What is it that the judge is concerned about?

4.
When asked a question, think. Then, give a short and concise answer.

C. Style

1. Do not read your argument!

2. Speak so that judge can understand you. Do not speak too fast or too softly.

3. Do not speak in a monotone.

4. Avoid phrases such as “I believe” or “I feel.”

5. Maintain eye contact.

6. Do not move around the courtroom.  Stay at the podium, the bar (space next to the clerk or court reporter, below where the judge sits), or counsel’s table, as appropriate to the room.   This is an argument to a judge, not an argument to a jury, so a more formal style is expected.

7. Avoid distracting mannerisms.

8. Be self-confident.
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