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Problem Set #3

Pre-Answer Motions
Yeazell, pp. 19

Q.1.  If the defendant makes a pre-answer motion, what does she want the court to do?  (Consider Hawkins v. Master Farms and Bell v. Novick Transfer as examples.)  If the court grants the motion, why is the defendant not required to answer the complaint?

A. A pre-answer motion, like that in Bell, asks the court to dismiss the case.  Defendant needn’t answer because the case is over.

Q. 2.  Can the defendant make a pre-answer motion on the ground  that everything the plaintiff alleges is false?

A. No; that is a position on the facts of the complaint and can only be made in an answer.

Q. 3.  Can the defendant make a pre-answer motion on the ground  that that she was not properly served with a copy of the complaint?

A. Rule:  12(b)(4) – “the following defenses may at the option of the pleader be made by motion…(4) insufficiency of process”
Applicaton:  The defendant made a pre-answer motion on a ground specified in Rule 12.
Conclusion:  Yes, the defendant may make the pre-answer motion.

Q. 4.  Can the defendant make a pre-answer motion on the ground  that that venue is improper?

A. Rule 12(b)(3)-- “the following defenses may at the option of the pleader be made by motion…(3) improper venue”
Application:  The defendant made a pre-answer motion on a ground specified in Rule 12.
Conclusion:  Yes, the defendant may make the pre-answer motion. 

