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Each scenario assumes that the plaintiff has filed a complaint and the defendant then makes one of the following responses.  The question is whether the defendant has waived her jurisdictional objection.

Q.1. Defendant makes a pre-answer 12(b)(6) motion; upon its denial she files a second pre-answer motion based on Rule 12(b)(2), seeking a dismissal for want of personal jurisdiction.

A. Rule:  12(g)  “If a paty makes a motion under this rule but omits . . . any defense or objection then available to the party which this rule permits to be rised by motion, the party shall not thereafter make a motion based on the defense or objetion so ommitted, except a provided in . . . (h)(2).”  12(h)(1) “A defense of lack of jurisdiction over the person…is waived (A) if omitted from a motion in the circumstances described in subdivision (g) . . .”
Application:  Falls under circumstances described in subdivision (g)- defendant made a motion under Rule 12 and omitted a 12(b)(2) motion to dismiss.  
Conclusion:  Defense waived.

Q.2. Defendant makes a pre-answer 12(b)(6) motion; upon its denial she files an answer containing both a defense on the merits and a 12(b)(2) motion to dismiss for want of personal jurisdiction.  

A. Rule:  See answer to question 1 
Application:  Falls under circumstances described in subdivision (g)- defendant made a motion under Rule 12 and omitted a 12(b)(2) motion to dismiss.
Conclusion:  Defense waived. 
Q.3. Defendant makes no pre-answer motion but answers the complaint, including in her answer a defense based on personal jurisdiction.

A. Rule:  12(h). “. . . or (B) if it is neither made by motion under this rule nor included in a responsive pleading . . .”.  Rule 7 specifies the pleadings allowed;  an answer is a responsive pleading.

Application:  Pre-answer motions are allowed but not required.



Conclusion:  Defense preserved
Q.4. Defendant makes a pre-answer 12(b)(1) motion, which is denied; she then makes a 12(b)(2) motion.

A. Rule:  See questions a and b.
Application:  See question a.
Conclusion:  Defense waived; a 12(b)(1) motion is a pre-answer motion “under this Rule.”

Q.5. Defendant makes a 12(f) motion to strike a scandalous allegation from the complaint; she then makes a 12(b)(2) motion.

A. Rule:  see above.
Application:  Falls under circumstances described in subdivision (g)- defendant made a motion under Rule 12 (this time under 12(f)) and omitted a 12(b)(2) motion to dismiss.
Conclusion:  Defense waived.

Q.6 Defendant moves to transfer venue under 28 U.S.C. § 1404; after transfer is denied she moves to dismiss under 12(b)(2).

A. This is a harder question.  A motion to transfer venue is not, strictly speaking, a motion under Rule 12 and neither 12(g) nor 12(h) therefore speaks to the problem.  But, according to experienced practitioners, courts enforce the policy they perceive to underlie Rule 12 by treating objections to personal jurisdiction as waived if not raised at the earliest possible opportunity.  
