Civil Procedure
Maranville


Problem Set #14

Personal Jurisdiction - Service of Process
Yeazell, p. 155
Q 1. Parker wishes to sue Denise, an individual located in the United States and wants to commence the suit at minimum cost. What steps should she take? Please explain. 
A.  Rule:  Under Rule 4 (d), a plaintiff may request that defendant waive formal service of process and thereby avoid the costs associated with service of process (usually the cost of hiring a messenger service).   

Application:  Parker should request a waiver of service by taking the steps set forth in Rule 4(d)  (2)(A)-(G):  written notice to the defendant, by first-class mail or other reliable means, accompanied by a copy of the complaint, indicating where filed, informing the defendant of the consequences of failing to comply with the request, setting forth the date of complaint, and allowing the defendant a reasonable time to return the waiver.
Q2. Denise, located in the United States, receives a complaint together with copies of Forms 1A and 1B, requesting waiver of summons. Parker seeks advice from Lawyer, Larry Lawstone, about the effect of ignoring this request. What should Mr. Lawstone tell Denise? Please explain. 
A.  Rule:  Under Rule 4(d)(2)), if a U.S. defendant “fails to comply with a request for waiver” . . . the court shall impose the costs subsequently incurred in effecting service on the defendant unless good cause for the failure be shown.”  Under Rule 4(d)(5) also authorizes “costs, including a reasonable attorney’s fee, of any motion required to collect the costs of service.”
Application: Mr. Lawstone should tell defendant that there is a risk that defendant will be required to pay for the costs of more formal service, and defendant should waive service.

Question 3. Denise, located in the United States, receives a complaint together with copies of Forms 1A and 1B, requesting waiver of summons. The request is dated September 1. If Denise wishes to waive summons, by when must she respond? See Rule 4(d)(2)(F). Please explain. 
A.  Rule:  Under Rule 4(d)(2)(F),  the defendant must have  “a reasonable time . . . which shall be at least 30 days from the date on which the request is sent”.

Application:  Denise will have to respond by October 1st, unless additional time is allowed.
 Question 4. Denise, located in the United States, receives a complaint together with copies of Forms 1A and 1B, requesting waiver of summons. The request is dated September 1; Denise signs and returns Form 1B by September 20 but does not file an answer to the complaint. On October 20 Parker moves to enter a default, citing Rule 12(a), which requires Denise to answer the complaint within 20 days. How should the court rule on Parker’s motion? Please explain. 
A. Rule:   Under Rule 4(d)(3) defendants who respond to a request for waiver have sixty rather than twenty days to answer. (This additional time can be quite important if defendant believes the complaint is either factually or legally groundless. By waiving service and extending time, the defendant can defer an answer until after the 21-day “safe harbor” provision of Rule 11 has expired.)

Application:   The court should deny the motion as Denise’s answer is not due until October 31st.
Question 5. Denise, located in the United States, receives a complaint together with copies of Forms 1A and 1B, requesting waiver of summons. The request is dated September 1. Three months elapse, and Parker has received no response. What should Parker do? Please explain. 
A.  Rule:  Under Rule 4(d)(2) if a defendant doesn’t respond to a request for waiver, the court shall impost the cost “subsequently incurred in effecting service on the defendant”.  The implication is that once the time for accepting the waiver of services passes, the plaintiff should service process as specified under Rule 4.  Rule 4(e)-(f) specify modes of service that vary according to whether the defendant is an individual, governed by (e)-(g), or a corporation, governed by (h), or the U.S. government or its employees, etc., governed by (i), or other governmental units, governed by (j)..

Application:  Denise appears to be an individual in the U.S., so 4(f) doesn’t apply.  Assuming she is competent and an adult, so 4(g) doesn’t apply, she would be served under rule 4(e)(1) in accordance with state law, or under Rule 4(e)(2) either by personal service, leaving the summons at her home, or serving an agent she has appointed, or the law appoints for her.
Q 6. Parker wishes to sue Denise, located in the United States, on a claim in diversity jurisdiction on which the statute of limitations will run in 45 days. Should Parker request a waiver of service from Denise? 
A.  No

Q7. Why? 
A.  Issue:  Parker needs to make sure that the lawsuit is filed before the statute of limitations run. The statute expires in 45 days and Denise will have 30 days to return the waiver.
Rules:  The statute of limitations is tolled (i.e. Parker has filed within the statute of limitations) when the lawsuit is commenced.  Under Rule 3 of the federal rules “an action is commenced by filing a complaint with the court”, though under Rule 4(m) the action will be dismissed unless the defendant is served within 120 days after filing. That would seem to give Parker plenty of time.  However, as you will learn in a few weeks (see p. 280, note 5a), in diversity actions state law, rather than federal law determines when as action is “commenced”.  In some states, the action is “commenced” when the defendant is served.  

Application:  In order to answer this question, we need to know what state this action is in.  If the state is one in which an action is commenced by service of process on the defendant ,  the risk to Parker is that having wasted a month waiting for Denise to return the waiver, she will not be able to effect service in the remaining fifteen days.

Q 8. Parker requests a waiver of summons from Denise, located in the United States, receives no waiver, and incurs the costs of personal service. After service has been completed, Parker moves pursuant to Rule 4(d)(2) to recover the increased costs from Denise. Denise resists the motion, arguing that the underlying lawsuit is without merit and that it denies her due process of law to require her to help her adversary bring a meritless action. How should Parker respond to this argument? Please explain. 
A.  Rule:   Under Rule 4(d)(1), waiver of service does not prejudice any defense on the merits. Under Rule 4(d)(2), costs must be imposed on a defendant who refuses to waive service, unless “good cause for the failure [is] shown.” The Rule does not specify what constitutes good cause.

Application:   The Rule seems clear here: the reason for refusal to waive is irrelevant. Because waiver of service doesn’t prejudice any defense, the existence of such a defense is therefore not “good cause” for declining to waive.   Waiver is designed only to minimize the costs of commencing the suit.
Q9. Parker wishes to sue the United States. May Parker request a waiver of summons from the United States? 
A.  No.
Q10. Why? Please explain. 
A.  Rule:  Under Rule 4(d)(2), “an individual, corporation, or association that is subject to service under subdivision (e)(f), or (h) . . . has a duty to avoid costs” and a plaintiff may send a request to waive service to “such a defendant”.  Thus, for several categories of “unusual” defendants governed by other subsections of the rule waiver is unavailable:  (g) minors and incompetents, (i) the U.S. government and its employees, etc., and (j) other governmental units.
Q 11. Parker wishes to sue Defendant, located in the United States, who has failed to return the request for a waiver of summons within a reasonable time. What information must Parker have in order to know what form of service to employ? Please explain.

A.  Rule:  As noted in the answer to question 5, Rule 4 authorizes different forms of service for defendants with different characteristics:  an individual, a corporation, a governmental entity, an infant or incompetent person.

Application:  Parker needs to know which of these categories the defendant falls in.
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