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Problem Set # 17
Ethical Limitations
Yeazell, pp. 355-56 
Start with the question of what conduct is covered by Rule 11.

Q.1. Party calls Opponent on the telephone, threatening her with a lawsuit that Party knows to be groundless.  May Party be sanctioned under Rule 11?  Is there a different result if Lawyer rather than Party makes the telephone call?

A. Rule:  The requirements of Rule 11 are triggered when a party, or a lawyer, signs a “pleading, written motion, and other paper” (Rule11(a)).  
Application:  Party has not filed a paper that would bring the case under Rule 11.  
Conclusion:  No rule 11 violation, though Party’s action might constitute a tort.  The result would not differ if Lawyer makes the call, rather than Party.
Q.2 Party files a groundless interrogatory.  May Party be sanctioned under Rule 11?  (See Rule 11(d) and 26(g)).
A. Rule:  Under the 1993 Amendments Rule 11(d) makes Rule 11 inapplicable to discovery.  Rule 26(g) imposes a requirement much like Rule 11, and authorizes sanctions, “which may include expenses, including a reasonable attorney’s fee.”  Application:  Peter’s motion is a discovery motion.
Conclusion:  No Rule 11 sanctions against Peter.  That doesn’t let off Peter off the hook, though because, as you will see,  Rule 26(g) imposes a requirement much like Rule 11, and authorizes sanctions, “which may include expenses, including a reasonable attorney’s fee.”  

Client rushes into lawyer’s office, telling him a story of defendant’s actions that suggest several forms of liability.  Lawyer drafts a complaint embodying the claims described by client.  Defendant moves for summary judgment, attaching documents, photographs, and affidavits from disinterested persons indicating that most of Client’s story was entirely false.

Q.3. Who has violated Rule 11?

A. Rule:  Rule 11(b) states that: “By presenting to the court (whether by signing, filing, submitting, or later advocating . . . a pleading . . . , an attorney . . . is certifying that . . . (3) the allegations and other factual contentions have evidentiary support...”
Application:  Client has set forth a false version of the facts.  Lawyer did not confirm those facts before putting them in the complaint.
Conclusion:  Client and lawyer have probably both violated the rule.  The lawyer is obligated to conduct a reasonable inquiry, which includes testing the version of the fact provided by the client.

Q.4. If under these conditions Lawyer has violated Rule 11, how will his stance toward future clients change?  Does the Rule require that the lawyer be suspicious of clients’ stories?

A. Presumably the lawyer will be sure to check out the version of the facts set forth by his clients and not take their word for it.  The lawyer is obligated to conduct a reasonable inquiry, which includes testing the version of the facts provided by the client.
