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Arthur sues Betty.  Before answering, Betty moves to dismiss for failure to state a claim upon which relief can be granted.  The motion is denied.

Q.1.  Can Betty now move to dismiss for improper venue?

A.  Rule:  Under Rule 12(g) a party must consolidate 12(b) defenses in any pre-answer motion.  Under 12(h) failure to do so waives many of the defenses. Rule 12(g) 

Application:  Betty has already moved to dismiss under 12(b)(6) for failure to state a claim.  Betty has waived the improper venue defense by omitting it from that motion.  Rule 12(h)(1).

Conclusion:  No, Betty cannot move to dismiss for improper venue now.

Q.2.  Can Betty now move to dismiss for failure to join an indispensable party?

A.  Rule:  Rule 12(g) requires consolidation of pre-answer motions.  Under Rule 12(h)(2) defenses under Rule 19, like 12( b)(6) failure to state a claim defenses are not waived.  

Application:  A small statutory puzzle. Does Rule 12(h) mean that Betty may make a second pre-answer motion?  
Conclusion:  No, but here the defense can be included in defendant’s answer or made the subject of a post-answer motion for judgment on the pleadings.  Rule 12(h)(2).  The apparent intent is to preserve the defense but to require an answer – a small penalty for failing to consolidate the pre-answer motions.

Q.3.  Can Betty now move, under Rule 12(e) for a more definite statement?

A.  Rules:  Rule 12(g) provides that “any defense or objection then available to him which this rule permits to be raised by motion,” may not be the subject of a later motion.  

Application:  Betty seeks to move for a more definite statement, under Rule 12(e), after she moves to dismiss for failure to state a claim.  A Rule 12(e) motion is a defense or objection available under this rule – i.e., Rule 12.  In other words, Rule 12(g) applies not only to the 12(b) defenses, but to motions under 12(e) and (f) as well.

Conclusion:  No.  

Q.4.  Can Betty include the defense of insufficiency of service of process in her answer?

A.  Rule:  See question 1.  Rule 12(h)(1).”

Application:  Betty has already moved to dismiss under 12(b)(6) for failure to state a claim.  Betty has waived the insufficiency of service of process defense by omitting it from that motion.  Rule 12(h)(1).

Conclusion:  No

Q.5.  Can Betty include the defense of failure to join an indispensable party in her answer?

A.  Rule:    See Question 2 above.  Rule 12(h)(2).

Application:  Betty’s Rule 19 defense of failure to join an indispensable party isn’t waived and can be raised in the answer.

Conclusion:  Yes

Q.6.  Can Betty now move to dismiss for lack of subject matter jurisdiction?

A.  Rule:  Rule 12(g) requires consolidation of pre-answer motions.  Under Rule 12(h)(2) the defense of lack of subject matter jurisdiction may be raised “whenever it appears”. 

Application:  Another small puzzle.  Again, technically speaking, 12(g) prohibits a second pre-answer motion.  Rule 12(h)(3), however, makes the privileged nature of subject matter jurisdiction clear.  
Conclusion:  So faced with a persnickety judge, Betty would need to “suggest” the absence of subject matter jurisdiction, at which point the judge would presumably invite briefing of the issue and make an appropriate order.

Charles sues Dan.  Without making a pre-answer motion, Dan answers.  The answer consists solely of denials of the material elements of the complaint.

Q.7.  Can Dan now move to dismiss for improper venue?

A.  Rule:  Rule 12(h)(1) states that the defense of improper venue is waived either if it is omitted from a 12(b) motion, or if it is not raised in the answer, having been raised neither by motion nor in the answer.

Application:  Dan omitted the improper venue defense from the answer.

Conclusion:  No, Dan cannot now move to dismiss for improper venue.

Q.8.  Dan wants to have the complaint dismissed for failure to state a claim upon which relief can be granted.  Rule 12(b)(2) preserves this defense but it is too late for a pre-answer motion.  How does Dan achieve the desired result?  See Rule 12(h)(2) and 12(c).

A.  Rule:  Rule 12(h)(2) provides that defendant can raise the defense of failure to state a claim upon which relief can be granted by motion for judgment on the pleadings, or at trial.  

Application:  Dan failed to make a pre-answer 12(b)(6) motion to dismiss for failure to state a claim, so he can raise the defense in a motion for judgment on the pleadings.

Note that this is the motion the defendant in Gomez v. Toledo should have made; instead he moved to dismiss for failure to state a claim, something the court let pass.

Q.9.  Can Dan move three months later to amend his answer to include the defense of improper service of process?  See Rule 15(a).

A.  Rules: Rule 12(h)(1) provides that a defense of improper service of process is waived if not included in a responsive pleading or “an amendment permitted by Rule 15(a) to be made as a matter of course.”  The first sentence of 15(a) deals with “matter of course amendments” – i.e., those that do not require the court’s permission.  The answer can only be amended as a matter of course within 20 days.  

Application:  Here Dan failed to include the improper service defense in his answer.   Presumably the reference in 12(b)(1) to matter of course amendments is only to the first sentence of Rule 15(a).  By negative implication, the omitted defense cannot be inserted by an amendment that requires court permission.

Conclusion:  Probably not.

Q.10.  Earl sues Frances, and within the proper time, Frances answers, denying the material elements of the complaint and including the defense of improper venue.  What happens to that defense from here on?
A.  Rule:  Rule 12(d) provides for a preliminary hearing on the defenses listed in 12(b) and 12(c).
Application:  Frances has included an improper venue defense in the answer.  That defense can be heard at a preliminary hearing, but Rule 12(d) does not provide a timetable for the court to follow.  Presumably, if not heard beforehand, it would be considered at a pretrial conference under Rule 16.
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