Civil Procedure

Maranville


Problem Set #20
Which Pleading

Yeazell, p. 393

Q.1. Plaintiff files a complaint against an automobile Dealer and automobile Manufacturer.  The complaint, which is properly before the court under diversity jurisdiction, alleges that Plaintiff was injured in an accident caused by a defect in the vehicle’s steering mechanism.  Manufacturer wants to assert that the vehicle was not defective when delivered to Dealer and that any defect must have been introduced by Dealer when the vehicle was being prepared for delivery to customer.  What pleading, if any, should Manufacturer file?

A. Rule:  A defendant has major two options for responding to a complaint:  file an answer, or a motion to dismiss.  The answer is governed by Rules 7 (a) and 8(b) a defendant and admits or denies the allegations of the complaint.  The motion is governed by Rule 12, but is technically not a pleading, since it is not listed in Rule 7(a).  

Application:  Manufacturer disagrees with the allegations in the complaint about what happened.  It should file and answer denying the allegations of the complaint.

Q.2. Plaintiff files a complaint against Landlord alleging that Plaintiff was injured when a water heater on Landlord’s premises exploded and injured Plaintiff.  The complaint invokes diversity jurisdiction, alleging that the water heater was defective and asserts that Landlord is liable for having a defective water heater.  Landlord files an answer asserting that the complaint fails to state a claim upon which relief can be granted because the doctrine of strict liability for defective products only applies to manufacturers and sellers of products, not to a landlord.  At trial, Plaintiff proves that the heater was defective but Landlord continues to assert that it is not liable because strict liability does not apply to landlords.  Plaintiff moves the court to strike this defense on the ground that it should have been made in a Rule 12(b)(6) motion, prior to answering, and was therefore waived.  What result?
A. Rule:  12(b)(6) “the following defenses may at the option of the pleader be made by motion…(6) failure to state a claim upon which relief can be granted”
Application:  The defendant had the option of asserting the defense by motion, or in its answer.
Conclusion:  Landlord prevails (assuming the law is as it stated): the defense was not waived.

Q.3. Same as preceding question, except that Landlord’s answer denies liability but fails to assert that the complaint fails to state a claim upon which relief can be granted.  Is the defense waived?

A. Rule:  12(h)(2)  says that a defense of failure to state a claim upon which relief can be granted “may be made in any pleading permitted or ordered under Rule 7(a) [such as an answer], or by motion for judgment on the pleadings or at the trial on the merits.” 
Application:  Landlord can still assert the defense for failure to state a claim upon which relief can be granted.
Conclusion:  The defense is still not waived.
Q.4. Plaintiff files a complaint for breach of contract.  Defendant files an answer asserting, as an affirmative defense, that the complaint is barred by a one-year statute of limitations.  Upon receiving the answer, Plaintiff’s attorney concludes that the affirmative defense is totally without merit.  The statute of limitations applicable to a breach of contract claim is four years; the one-year statute cited in the answer’s affirmative defense applies only to negligence claims.  Should Plaintiff file a Rule 12(b) motion to dismiss the affirmative defense?  If not, what pleading should Plaintiff file to assert that the affirmative defense is without merit?

A. Rule:   Under Rule 7(a) No pleading is allowed in response to an answer.  Rule 12(b) applies only to a response to “a claim, counterclaim”, etc. and not to an affirmative defense. Under Rule (c) a party may make a motion for judgment on the pleadings, where the court has sufficient information to rule based on the factual allegations in the pleadings.

Application:  The appropriate procedure is to file a motion for judgment on the pleadings, or a motion for summary judgment, if matters outside the peladings need to be presented to the court.
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