Civil Procedure

Maranville


Problem Set # 21
Relevance

Yeazell, pp. 413-14

Albert and Barbara are involved in an automobile collision.  Albert sues Barbara, alleging negligence.  Barbara denies liability.  Albert seeks to discovery the size of Barbara’s bank account.  (He wants to know whether she will be capable of satisfying a damage judgment.)

Q. 1:  Is this information “relevant to a claim or defense” and thus discoverable?

A. Rule:  Under the law of evidence (that you will study next year), evidence is relevant if it has a tendency to make the existence of a fact of consequence to the determination of the action more probable or less probable.  ER 401.  

Application.  This is information of great strategic value, but it’s not relevant to determining whether Barbara is liable on the claim.

Conclusion.  Not discoverable.

Q. 2 Albert also alleges that Barbara intentionally collided with him.  Intentional torts carry with them punitive damages (in some state – not WA), and under some conditions a jury asked to award punitive damages may consider the wealth of the defendant, the idea being that the punishment should be tailored to the defendant’s circumstances.  Albert again seeks to discover the size of Barbara’s bank account.  Is it now “relevant to a claim or defense” and thus discoverable?

A.  Rule:  When plaintiff seeks punitive damages, the wealth of the defendant is relevant to the amount of liability.

Application:  Albert seeks punitive damages.

Conclusion:  Barbara’s financial condition is discoverable.

Q. 3.  In a negligence action with no allegation of intentional harm, Albert, fearing that Barbara may lack assets to pay damages, seeks to discover whether Barbara has a liability insurance policy that would be available to satisfy a damages judgment if he wins the suit.  If one considers only relevance to a claim or defense, is the policy discoverable?  

A.  Rule:  Under the law of evidence, evidence is relevant if it has a tendency to make the existence of a fact of consequence to the determination of the action more probable or less probable.  ER 401.  

Application.  This is information of great strategic value, but it’s not relevant to determining whether Barbara is liable on the claim.

Conclusion.  Wouldn’t be discoverable under FR 26(b)(1)

Q. 4.  How does FR 26(a)(1)(D) change this result? What might justify this exception to the ordinary rules of relevance?

A.  Rule:  26(a)(1)(D) requires the parties to make initial disclosures of liability insurance agreements that might be used to satisfy a judgment

Application:  Barbara’s liability insurance policy would be used to satisfy the judgment.

Conclusion.  It’s discoverable and required to be produced as part of the initial disclosures.

Q. 5.  What would justify this exception?

A.  This is a policy choice to 1) discourage litigation pursued in the hope of non-existent liability insurance and 2) facilitate settlement by getting out on the table the policy limits of the insurance.

Q. 6.  Albert alleges that Barbara “negligently collided” with his car; Barbara’s answer has denied negligence.  Albert’s lawyer has interviewed him, obtained copies of his medical and wage records, and has spoken with various other potential witnesses.  Alert’s lawyer intends to present a straightforward version of the case:  Barbara ran a red light, collided with Albert, who as a result lost wages and incurred medical expenses.  A witness at the intersection will testify that Barbara ran the light.  There are, however, some soft spots in the case:  Albert has a poor driving record and has himself been cited for running red lights; his job situation has been precarious and Albert thinks that his boss might testify that he was about the be fired (thus reducing potential damages for lost wages). What disclosures must Albert make under 26(a)(1)?

A.  Rule:  FR 26(a)(1)(A) requires initial disclosure of the name, address and telephone # of “each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses”;  (1)(B) requires a copy, or description of documents and things that the party “may use to support its claims or defenses”;  (1)(C) requires a computation of damages and copies of documents supporting the computation;  (1)(D) requires production of any liability insurance policy that might satisfy a judgment in the action.

Application:  Albert’s disclosures under each provision would be:  (A) The witness who says Barbara ran the red light.  The boss’s testimony strikes me as impeachment (testimony that undermines the credibility of Albert’s testimony as to lost wages), rather than direct evidence as to an element of Albert’s claim:  damages in the form of lost wages.  So I wouldn’t necessarily expect that we’d need to supply his info, but I’d want to know more. Is the assumption here that Albert was seriously injured in the accident and thus no longer working, but would have been fired if he hadn’t been in the accident?  (B) Documents:       (C) A computation of damages, and any medical bills or wage statements that document that computation.    

Q. 7.  Now consider Barbara’s disclosures. Her lawyer has interviewed her and knows the name and address of a mechanic who can testify about the maintenance of her car (he will say it was well maintained), her boss (with whom she had a major argument just before the accident), and a bystander who saw the accident. The bystander let us suppose, is not the same one located by Albert. This witness is not an attractive one – a vagrant with a long history of minor drug arrests – but he says he thinks the light was green for Barbara when she entered the intersection. Explain how each of these witnesses might have information relevant to the lawsuit. Which of their names should Barbara’s lawyer supply at the time appropriate for the disclosure required in Rule 26(a)(1)(A)?


A.  Rule:  FR 26(a)(1)(A) as above. 

Application:  (A) Presumably Barbara “may use” the vagrant bystander to support her claims, so he must be disclosed.  Given the state of the pleadings, alleging, “negligently collided”, as opposed to a claim, e.g. that the car was negligently maintained and thus it’s brakes failed, it’s not clear that Barbara needs to disclose the name of the mechanic.  His testimony would not be needed/used to support a defense.   But there’s also no incentive not to do so, as his testimony is favorable.   Barbara’s boss presents the opposite problem.  He would not be used to present her defenses, because his testimony would be unhelpful.  The rule does not appear to require initial disclosure of such damaging information, though a good lawyer will obtain it through discovery later in the case.  

Q. 8.  Barbara has told her lawyer that she had a violent argument with her boss just before the accident and was still fuming as she drove.  Her lawyer is also debating whether to use the testimony of the vagrant who will testify that the traffic light was in her favor.  Must she disclose her boss as a witness pursuant to 26(a)(1)?  The vagrant?

A. Rule:  FR 26(a)(1)(A) parties must make initial disclosures of any individual “that the disclosing party may use to support its claims or defenses”
Application:  The vagrant’s testimony “may [be] used[d] to support” Barbara’s claim or defense.  Barbara’s boss’ testimony would not be used to support Barbara’s claim or defense.

Conclusion:  Barbara must disclose the vagrant pursuant to 26(1)(1).  Barbara does not need to disclose her boss under 26(a)(1).

Q. 9.  Suppose, after the initial disclosures, Barbara is served with an interrogatory asking her to supply the name of any witness with information relevant to plaintiff’s claim. Must she now list her boss as such a witness?

A.  Rule:  FR 26(b)(1) permits discovery of “any matter, not privileged, that is relevant to the claim or defense of any party.”
Application:  The boss’s testimony would be relevant to Albert’s claim, because it might show that Barbara was distracted and not paying attention.

Conclusion:  Barbara is required to disclose it.
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