Civil Procedure

Maranville


Problem Set #22

Discovery: Privilege
Yeazell, pp. 414-415
Q. 1.  Albert and Barbara are involved in an automobile collision. Albert sues Barbara, alleging that Barbara intentionally drove her car into Albert’s. Barbara denies liability. In a deposition Albert’s lawyer asks Barbara, “Did you intentionally collide with Albert?”

A.  Rule:  Under the law of evidence (that you will study next year), evidence is relevant if it has a tendency to make the existence of a fact of consequence to the determination of the action more probable or less probable.  ER 401

Application:  The question whether Barbara drove her car into Albert is central to whether Albert is liable for a claim that she did so.  The question is relevant.

Q. 2.  Barbara objects on grounds of privilege. What privilege?

A. Rule:  The 5th Amendment contains a privilege against self-incrimination.  That privilege can be invoked in civil matters.  (Yeazell notes:  It isn’t very often, because in civil, unlike criminal cases, the opposing party can call the invoker of the privilege to the witness stand, force him to invoke the privilege in front of a jury, and comment adversely on that invocation of the privilege.)

Application:  Though relevant, this information is privileged, so Barbara can object and refuse to testify.

Q. 3.   Same lawsuit as in Problem 1, except that in addition to negligence and battery, Albert alleges that Barbara intentionally inflicted emotional distress. Barbara’s answer denies causation and her lawyer plans to argue at trial that Albert has been emotionally unstable for years. During discovery, Barbara’s lawyer learns that Albert has been in psychotherapy for some time. (The state in question recognizes a privilege for patient-psychotherapist communications.) Should Albert be allowed to claim privilege as a basis for refusing to answer questions about his therapy?

A.  Rule:  This jurisdiction has a patient-psychotherapist privilege.  But all jurisdictions provide that a party who puts his emotional state at issue as an element of a claim in a lawsuit waives any claim of privilege.

Application:  Albert’s claim of intentional infliction of emotional distress puts at issue his emotional state.

Conclusion:  Albert will not be allowed to claim privilege.

