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Problem Set # 23

Required Disclosures

Yeazell, pp. 416-417
Your client, Baker, gives you a state court complaint from a state employing the current version of the discovery rules.  The plaintiff, Alice, alleges that Baker agreed to sell her his car, and then refused to go through with the transaction; Alice seeks damages.  Baker tells you that he and Alice discussed such a possibility, but that they never agreed.  In response to your questions, Baker tells you no one witnessed their discussion.  You file an answer denying that there was a contract.  You know that Rule 26(a)(1) requires some disclosures. 

Q.1. On this state of the pleadings, what information would you have to prepare for disclosure?  

A. Rule:  Under 26(a)(1) each party must make initial disclosures of witness names and contact information, documents to be used to establish claims or defenses, a computation of damages, and any liability insurance that will used to satisfy the judgment. 
Application:  In this case, only the parties are witnesses.  Baker might give his own name and address to be on the safe side.  No documents are available, Baker is not the party seeking damages, and Baker is unlikely to have liability insurance for this type of claim.
Q.2. On this state of the pleadings, what would be the only information you would be confident Alice would have to disclose to you?

A. Rule:  Same as question 1.  
Application:  Alice would have to provide the basis for her damage calculation. Rule 26(a)(1)(D).  Assuming the claim is based on an oral contract, and she doesn’t claim any other witnesses, she’s not likely to provide anything else.
Q.3. What does “unless solely for impeachment,” a phrase used in Rule 26(a)(1)(A) and (B), mean?  Suppose that Baker’s lawyer has learned that Alice has a reputation for lying, and that a prior lawsuit of a similar sort was dismissed when the judge found that she was not a credible witness.  If we imagine that Baker will use this information solely to attack Alice’s credibility if she testifies, then Baker need not disclose it as part of the initial disclosures.  What if the central element of Baker’s defense is that Alice is lying when she says she and Baker agreed to the sale?  Is her credibility now “solely for impeachment”?

     A.  This is an extreme case, but to be on the safe side one might want to list the prior,         

           if only to convince Alice and her lawyer that you’ve done some investigation.  
