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Problem Set # 25

Production and Inspection

Yeazell, pp. 423-24

 Alice brings suit against Centerville Village, claiming that its police officers assaulted her during an afternoon political demonstration.  Her complaint alleges that the assault “severely injured her.”  The city attorney assigned to the case uncovers a photograph of Alice, taken the night after the incident, showing her participating enthusiastically in a local dance contest.  At the Rule 26(f) conference with Alice’s lawyer, Centerville’s lawyer learns that she will contend that the police assault injured her leg.  

Q.1. Centerville’s lawyer would very much like to hold back the photograph- perhaps until a devastating cross-examination of Alice.  Must the defendant produce the photograph as part of the disclosures required within ten days of the lawyers’ conference?  Read Rule 26(a)(1)(B) and think about what Centerville’s possible defense strategies might be and what role the photo would play in each of them.

A. Rule:  Under FR 26(a)(1)(B), a party must initially disclose all documents that “the disclosing party may use to support its claims or defenses, unless solely for impeachment.”  

Application:  Centerville’s best—but very risky—argument for non-disclosure is that it is planning to use the photo “solely for impeachment.”  The risk is that Alice will not give them the right opportunity to impeach, and that they will be left with an important piece of evidence that they did not disclose, and will therefore be excluded.  
Q.2. What risk does defendant run if it does not disclose the photograph?  Read Rule 37(c)(1). 

A. Rule:  Under FR 37(c)(1) if  a party fails to make or amend required disclosures, they are not permitted to use the evidence at trial withheld.
Application:  The risk is that a court will later rule that the photo should have been part of the initial disclosures and should, as a sanction for non-disclosure, be excluded from evidence.

Q.3. Assume that the defendant does not disclose the existence of the photograph in the initial round of disclosures.  Thereafter Alice makes a Rule 34 demand that Centerville produce “all documents, memoranda, and reports relating to the incident.”  As attorney for Centerville, must you now produce the photograph?

A. Rule: Rule 34(a) specifies a photograph as an object that must be produced on proper request. 

Application: The issue now is whether the photograph is included in the scope of the request. Although the document request does not itself define “document” broadly, in an actual case, the court read the broad definition of “document” in Rule 34 into that word in the plaintiff’s demand. Coalition of Black Leadership v. Doorley, 349 F. Supp. 127 (D.R.I. 1972).

Conclusion: I should produce the photograph.

Q.4 Suppose Centerville produces the photograph in response to the Rule 34 demand.  Can Alice seek sanctions?  Of what sort?  Read Rule 37(c)(1).  Can Centerville argue that any failure to disclose initially is harmless because the evidence eventually came to light?

A. Rule: 37(c)(1) imposes sanctions on a party “that without substantial justification fails to disclose information required by 26(a) . . . unless such failure is harmless.”

Application: The attorney for Centerville arguably believed that the photo was not required to be disclosed because it was impeachment only.  In addition, the evidence came to light, so arguably the failure to disclose initially is harmless.

Conclusion: The court might refuse to impose sanction, but there is a risk is that the court will exclude the photo from evidence as a result of the earlier failure to disclose or to produce.

Q.5. Randolph files suit for damages after being injured in an accident with a truck owned and operated by Craven.  Randolph has reason to think that Craven’s truck was serviced at Elaine’s Garage and wants to see the service record.  Randolph doubts Elaine will produce it voluntarily.  What steps can Randolph take to obtain the documents?  

A. Rule:  Rule 34 authorizes requests to produce from parties only.  Rule 45(a)(1)(C) authorizes a party to issue a subpoena commanding the recipient to produce documents.  

Application:  Elaine is a non-party.

Conclusion:  As a non-party, Elaine is not subject to Rule 34. She can, however, be subpoenaed under Rule 45(a)(1)(C) and ordered to produce the documents, either by themselves or in conjunction with a deposition.

Q.6.  Pat is injured in an automobile crash with Dunham; Pat sues.  Dunham seeks to have Pat examined by a physician.  Should the court grant permission?

A. Rule:  Under FR 35 a party may seek an order granting a mental or physical examination of a party when the party’s mental or physical condition is at issue.  The party requesting the order must make a showing of good cause.

Application:  If Pat is seeking damages for physical injuries, she has placed her physical condition into question, so the question is how much of a showing of “good cause” is required.

Conclusion:  Most courts will routinely grant an examination in a personal injury case.

Q.7. If the examination of Pat takes place is Pat entitled to see a copy of the physician’s report to defendant Dunham?
A. Rule:  Under FR 35(b)(a), “[i]f requested by the party . . . the party causing the examination to be made shall deliver to the requesting party a copy of the detailed written report of the examiner.”  
Application: Pat won’t receive a copy of the report automatically, but will get one on request.

Q.8. Pat requests a copy of the physician’s report and receives it.  Dunham then requests from Pat copies of her physician’s reports on her injury.  Is Dunham entitled to these?
A.  Rule:  Under Rule 35(b) “[a]fter delivery the party causing the examination shall be entitled upon request to receive from the party against whom the order is made a like report of any examination, previously or thereafter made, of the same condition . . .”

Application:  Dunham is “the party causing the examination”.

Conclusion: Yes.  Dunham is entitled to reports made by Pat’s physician on the same injuries.

Q.9. Rather than move for a physical examination, Dunham’s lawyer in the Rule 26(f) conference suggests that Pat submit voluntarily to a physical examination.  If Pat’s attorney agrees, can he obtain a copy of the report?  Can he take the examining doctor’s deposition?
A. Rule: 35(b)(3) specifies that the report by examiner subdivision of the rule “does not preclude discovery of a report of an examiner or the taking of a deposition of the examiner in accordance with the provisions of any other rule”
Application: Under Rule 35(b)(3) Pat’s attorney can obtain a copy of the report and take the doctor’s deposition.
Conclusion: Yes, on both.
Q.10. A key witness in Pat’s suit against Dunham is Jones, who allegedly saw “everything that happened” from a position more than 100 feet away.  Can Dunham require Jones to take an eye examination?  What happens if Jones is an employee of Dunham?

A. Rule:  Under FR 35 a party may be subject to a physical examination.

Application:  In the first question, Jones does not appear to be a party.  In the second question, a question arises as to whether the employee is considered a party.

Conclusion:  FR 35 does not provide for the examination of a non-party witness, even when that might be useful, so Dunham cannot require the first Jones to take an eye examination.  Some employees will be treated as parties, especially high-level ones.  The rules determining that question will vary from state to state.

