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Problem Set # 26
Requests for Admission

Yeazell, pp. 424-25

Q.  Greg is injured on a scout outing when he stumbles on a tent wire after returning from a late night raid on the campsite of another troop.  He brings suit against the Boy Scouts of America, Inc.  A young boy tells defense counsel he saw four other boys trip over the same wire.  Plaintiff serves a notice to admit that, prior to this incident; four boys had stumbled on the same wire.  Must defendant admit this “fact”?
Rule:  Under Rule 36 a party may request an admission “for purposes of the pending action only, of the truth of any matters within the scope of Rule 26(b)(1) set forth in the request that relate to statements or opinions of fact or of the application of law to fact…”
Application:  A party need not admit a fact simply because one witness says it is true.  If defendant intends to contest the assertion, the admission need not be made.  Otherwise Rule 36 would require the admission of facts the jury need not believe.  One could contrast this outcome with the result if one supposes that plaintiff had served defendant with an interrogatory asking for the identity of any witness having information about previous “trippings;” under those circumstances the defendant would have to supply the name of the boy with that information.
Conclusion:  No, defendant does not have to admit this “fact.” 
Q.  Assume that defendant makes the admission, and one of the other trippers sues.  Is the admission binding on the defendant?

A. Under Rule 36 a party may request an admission “for purposes of the pending action only.”
Application:  The other tripper’s suit is a new action.
Conclusion:  No, the admission is not binding.  Unlike a fact established in litigation, Rule 36 admissions do not bind beyond the specific lawsuit.  

