Civil Procedure

Maranville


Problem Set #27
Discovery: Ensuring Compliance
Yeazell, pp. 425-426
Question 1:   Producer Corp. sues Supplier, Inc., alleging failure to fulfill the conditions of a contract;  Supplier denies the allegations of the complaint and counterclaims for Producer’s alleged failure to pay for goods delivered.  As soon as pleadings have closed, and before the disclosures have occurred, Producer notices (that is, notifies of the intention to take) the depositions of several of Supplier’s officers and employees.  Explain why Supplier can object to this course of action.  See Rule 26(d).

A. Rule.  Under FR 26(d) a party ordinarily may not seek discovery, until after the mandatory scheduling conference has occurred as provided in 26(f).

Application.  The conference has not occurred.

Conclusion.  Supplier can object because the requirements of FR 26(d) have been violated.

Question 2:  In the lawsuit described in the previous problem, Producer’s disclosures fail to list a former officer who was present at the negotiations of the agreement and who could testify as to the parties’ intent.  At trial Producer seeks to have this person testify.  What objection can Supplier make?  See Rule 37(c)(1).  

A. Rule 37(c)(1) provides for the exclusion of evidence that is not provided as required by the initial disclosures.

Application.  Producer failed to disclose.

Conclusion.  Supplier can object that the evidence was not provided as required under FR 26(a)(1) and ask that it be excluded from evidence.

Question 3:  Suppose the same situation as in the preceding problem.  After initial disclosures Supplier sends Producer an interrogatory asking for the name of any witness with information about the contract negotiation.  Producer fails to supply witness’s name;  Supplier nonetheless learns of the witness at a subsequent deposition.  What sanction can the court impose on Producer for its failure to disclose the identify of this witness in the original interrogatory?

A.
Rule.  See previous question.  In addition to excluding evidence, the court may “impose other appropriate sanctions”  after providing an opportunity to be heard.  This includes “reasonable expenses, including attorney’s fees, caused by the failure . . . and . . . any of the actions authorized under 37(b)(2) and may include informing the jury of the failure to make the disclosure.”  Under 37(b)(2) a court may “designate facts . . . taken to be established” , “refuse[] to allow the disobedient party to support or oppose designated claims”, strike pleadings, etc.

Question 4:  As the lawsuit described in Problem 1 proceeds, Supplier serves Producer with a request to produce documents relevant to the suit.  First suppose that producer simply fails to respond to the requests for documents.  What steps must supplier follow to force Producer either to comply or suffer sanctions . . .

A. Rule.  FR 37(a)(2) allows a party to “move to compel disclosure and for appropriate sanctions.”  First, the movant must confer in good faith with the opposing party and try to resolve the problem out of court.

Question 5: Now suppose two of the documents sought are letters . . .   How should Producer raise such a contention?  See Rules 26(c) and 37(a).  What tactical advantages might accrue from using Rule 26(c) rather than 37(a) as the setting in which to raise the privilege?

A.  Rule.   Producer can take two courses of action—either by refusing to produce the documents or by moving affirmatively for a protective order that forbids their request. Under either path, however, Rule 26(b)(5) requires that the claim of privilege be specific and that enough be disclosed to allow an intelligent opposition to this claim. If one believes that simple refusal to disclose puts one in an undesirable defensive posture, the Rule 26(c) motion might be advantageous.

Question 6:Producer’s response to Supplier’s request . . .

A. Rule.  FR 26(b)(5) provides that a person who wants to withhold information on the ground that it is privilege “shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced or disclosed in a manner . . . that will enable other parties to assess the applicability of the privilege.”

Application. Supplier has asserted the attorney-client privilege without providing any details.

Conclusion. This form of objection fails to meet the requirement of 26(b)(5); Supplier should move for a more detailed and specific objection.
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