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Discovery: Work Product

Yeazell, pp. 443-444
Q.2. At the time of Hickman, Rule 26 did not deal specifically with the topic of trial preparation materials.  It now does.  Read Rule 26(b)(3) and answer the following questions:

Q.2.a. Does the doctrine apply to nonlawyers, such as insurance adjusters and investigators?

A. Rule:  The first sentence of Rule 26(b)(3) specifies that the rule “protects documents and tangible things . . . prepared . . . by  . . . that party’s representative (including . . .[a host of nonlawyers]).”
Conclusion:  Yes, the doctrine applies to non-lawyers.
Q.2.b. What if a party or witness makes a written statement to the lawyer?  Is that discoverable?

A. Rule:  Under the second paragraph of Rule 26(b)(3), a party or witness can automatically get a copy of their own statement if it’s one they signed (or otherwise approved), subsection A, or if it’s substantially verbatim recording, subsection B.  Otherwise, it’s protected work product and discoverable only on a showing of “substantial need” and “undue hardship.”
Conclusion:    Discoverable

Q.2.c. What about factual information, as opposed to mental impressions—is that undiscoverable if the facts were uncovered by a lawyer?

A. Rule:  Hickman doesn’t protect any “material non-privileged facts” (Yeazell pp. 442) and Rule 26(b)(3) applies only to “documents and tangible things”, not the underlying facts.
Conclusion:  Discoverable

Q.2.d. Unlike privileges, which are absolute unless waived, trial preparation material is sometimes discoverable: When?

A. Rule:  Under Rule 26(b)(3) trial preparation materials are discoverable only when the party seeking discovery shows “substantial need of the materials” and an inability “without undue hardship to obtain the substantial equivalent of the materials” sought.

Q.3. Most of the following problems deal with the variations on these themes.  Work through the problems the see how Rule 26 applies in litigation settings.  Start with a routine setting.  P was injured when struck by a bus owned by B Bus Co.; P then sued B.  The litigation raises the following discovery issues:

Q.3a. Immediately after the accident, a vice president of B went to the scene and made a full investigation, including interviews with witnesses to measurements of the accident location.  He then made a written report to the directors of B.  Can P obtain the report?  Would it make any difference if B has a claims department and the vice president is “attached” to that department?  See Rakus v. Erie-Lackawanna Railroad, 76 F.R.D. 145 (S.D.N.Y. 1977) (employees' accident reports to claims department are discoverable); Spaulding v. Denton, 68 F.R.D. 342 (D. Del. 1975) (marine surveyors' report, made in regular course of business without attorney's legal expertise when insurers were trying to find out about unusual accident, is discoverable.

A. Rule:  Rule 26(b)(3) applies to “documents and tangible things . . . prepared in anticipation of litigation.”
Application:  Here, the report was prepared for the board of directors, so for a purpose other than “in anticipation of litigation”.    Insurers initially argued that claims departments were preparing their reports in anticipation of litigation, but that argument has been rejected on the grounds that the ordinary business of an insurance company is to pay valid claims without the need for litigation.    See 1970 Advisory Committee Note, Subdivision (b)(3), paragraph 3.  (Supp. p. 75)    
Conclusion:  Discoverable 

Q.3.b. Through the expenditure of more than $10,000, B’s attorney has uncovered another eyewitness to the accident.  P serves an interrogatory asking for the names of all eyewitnesses, and B objects on the ground of “trial preparation materials.”  Must B disclose the witness’ name?

A. Rule:  Rule 26(b)(3) protects “documents and tangible things”, not information.
Application:  The name of an eyewitness is not a “document” or a “tangible thing”.  Nothing in the rule expands its protection just because a party has incurred significant costs in locating information.
Conclusion:  Clearly discoverable; mere investment in information does not create a work product protection.

Q.4. In Hickman, Fortenbaugh interviewed the witnesses and took notes but apparently did not ask the witnesses to write out statements or tape-record the witnesses’ statements.  Many lawyers will do so in order to have a basis for subsequent examination or impeachment of the witness.  Are such statements discoverable?  See Rule 26(b)(3).

Q.4.a. Boris is seriously injured in an automobile accident with Charles. In the hospital Boris is visited by an investigator for State Farm Insurance Co., which had insured Charles's car. Boris thinks he gave a videotaped statement to the investigator and knows that he talked to the investigator about the accident. As attorney for Boris, (a) can you find out whether Boris gave a statement?; (b) if so, can you obtain a copy of the statement before Boris's scheduled deposition next month?; and (c) if Boris did not give a statement, can you find out what he told the investigator?
A. Question 7: Rule:  Under Rule 26(b)(3), paragraph 2, a party may obtain a signed or verbatim statement.  Nothing in the Rule allows a party to hide information concerning whether a party has made a statement.
Application:  Boris should be able to find out whether he has made a statement in order to make a demand for the statement as permitted under Rule 26(b)(3).  *Note: Although Boris seems to have an immediate right to the statement, a court might grant a protective order to delay production on the theory that this will preserve Charles’ ability to impeach Boris if Boris’s story changes. The 1970 Advisory Committee Note (Supp. p. 76) suggests that such protective orders are available. Any information Boris gave the investigator would be relevant and not privileged; mental impressions of the investigator would be protected. Courts will sometimes make an in camera inspection of the document in such cases in order to make a ruling about what portions must be disclosed.

Q.4.b. In Boris's suit against Charles, Frank, a friend of Boris, will testify on his behalf. Frank gave a written signed statement to Charles's attorney but does not remember what he said. As attorney for Boris, can you obtain the statement? How?

A. Rule:  Under Rule 26(b)(3) trial preparation materials prepared in anticipation of litigation are protected from discovery, but a witness may obtain a copy of his or her own statement..  A party may obtain trial preparation materials upon a showing of “substantial need” and inability to obtain the substantial equivalent without “undue hardship.”
Application:  As attorney for Boris, I can ask Frank to request a copy of his statement, and give it to me. Assuming that the statement was signed, or recorded verbatim, he will be entitled to obtain a copy of it.

Q.5. What does it take to overcome a claim of work product?  How special must the circumstances be?

Q.5.a. Try first two variations on the facts of Hickman.  What if Fortenbaugh had interviewed the crew members in the hospital, and they had died before giving their testimony?
A. Rule:  Under Rule 26(b)(3) trial preparation materials prepared in anticipation of litigation are protected from discovery, but a witness may obtain a copy of his or her own statement..  A party may obtain trial preparation materials upon a showing of “substantial need” and inability to obtain the substantial equivalent without “undue hardship.”
Application:  It’s unclear from the problem whether Fortenbaugh took signed or verbatim statements, or whether he merely interviewed the witnesses and took notes.   If the former, see Question 4.b.    In any event, as to the plaintiffs, both statements and notes are covered trial preparation material.  Plaintiff will argue that substantial need and undue hardship because the witnesses are no longer available. This is a compelling case for discovery: the witnesses would be unavailable, the information not likely available through other means and very important.

Q.5.b. What if the crewmembers were still alive but there had been no public hearing on the accident, and the witnesses claimed not to be able to remember events clearly?

A. Rule:  Same as Question 5.a.  
Application:  Same issue, but less compelling.  The fact that the witnesses claim not to remember may suggest that significant time has passed.  If so, does plaintiff’s tardiness in investigating provides the kind of hardship the Rule has in mind?  Arguably, the fact that the plaintiff has not taken the initiative shouldn’t lead to disclosure of work product.

Q.7.a. Recall that Hickman rejected the claim that the crew's conversations with Fortenbaugh came under the attorney-client privilege. Explain why, under Upjohn, the tugboat company in Hickman might have had a stronger argument for privilege. And recall that privilege, unlike trial preparation protection, cannot be pierced by a showing of need. Privilege, unless waived, is absolute.

A. Rule:  The court in Hickman said that the attorney-client privilege does not extend to an attorney’s interviews with witnesses.  The Upjohn court extended the privilege to an attorney’s consultations with middle- and lower-level employees of a party. 
Application:   Presumably the four surviving barge crew members interviewed in Hickman v. Taylor were employees of the defendant barge owner.  If so, their communications with the lawyer would seem to be protected by attorney-client privilege under Upjohn.   

Q.7.c. As a review of this section, consider the facts of Hickman after Upjohn. What new argument against disclosure of the interview notes does Fortenbaugh now have? At one point in Hickman, in explaining why plaintiff's lawyer cannot have Fortenbaugh's notes, the Court points out that the plaintiff's lawyer can simply interview the surviving crewmembers himself. How is this argument complicated after Upjohn? Finally, does anything in Hickman or Upjohn prevent plaintiff's lawyer from deposing the crewmembers? Why not?

Question 12: Rule:  See Question 7.a. 

Application:  Defendant can argue that the crew is now Fortenbaugh’s “client” for purposes both of the privilege and for the bar on direct contact with a represented client. The plaintiff could of course depose the crew, but that would be both more expensive and more formal.

