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Facts.  John is seriously injured in an automobile accident and is taken to Coral Hospital for emergency care.  In the emergency room, he is examined by Dr. Kildare, who subsequently operates on John’s back.  Three months later, John’s back is examined by Dr. Welby, an orthopedic specialist.  John brings suit against Mary, the driver of the other car.  Dr. Welby has been hired by John’s lawyer and has prepared a report on John’s condition.  Suppose John’s lawyer expects to call both physicians to testify at trial.

Q.1. What information about which physician must John’s lawyer give to Mary’s as part of the initial disclosure required by Rule 26(a)(1)?
A. Rule:  Under Rule 26(a)(2)(A), initial disclosure must include the identity of any person who may be used at the trial to present [expert] evidence.”  
Application:  Kildare’s name and locating information must be disclosed; if Welby was at the time of his original examination retained in anticipation of litigation, his name need not be disclosed here.  If he was at this stage a treating rather than a testifying expert, his name and address and phone should likewise be disclosed.  
Q.2. What information about which physician must John’s lawyer supply as part of the disclosure required by Rule 26(a)(2)?

A. Rule:  See above.
Application:  Under 26(a)(2), John’s lawyer must at the time set by the court under 26(a)(2)(C), disclose Dr. Welbys name and provide a copy of Welby’s report.  The report must contain all of the information required by 26(a)(2)(B), such as his expert’s compensation, a list of other cases in which he has testified, and the like.  

Q.3. Can Dr. Kildare be required to prepare a written report on his findings?

A. Rule:  Under Rule 26(a)(2)(A), “initial disclosure must include the identity of any person who may be used at the trial to present [expert] evidence.”  In addition Rule 26(a)(2)(B) states that: “a witness who is retained or specially employed to provide expert testimony…be accompanied by a written report prepared and signed by the witness”  
Application:  Dr. Kildare was not retained as an expert by John’s counsel.
Conclusion:  No, Dr. Kildare cannot be required to prepare a written report on his findings.
Q.4. May Mary’s lawyer depose Dr. Welby?

A. Rule:  Under 26(b)(4) a party has the right to depose any person identified as an expert whose opinions may be presented at trial.  
Application:  Dr. Welby is an expert retained by John’s lawyer who may present his opinions at trial.
Conclusion:  Yes, Mary’s lawyer may depose Dr. Welby.

Q.5. Suppose now that John’s lawyer does not plan to call Dr. Welby at trial.  Need John’s lawyer supply any information about him as part of the disclosures required by Rule 26(a)?

A. Rule:  Under Rule 26(a)(2)(A), “initial disclosure must include the identity of any person who may be used at the trial to present [expert] evidence.”  
Application:  No information needs to be provided about non-testifying experts retained by counsel if counsel has decided not to use their information at trial.
Conclusion:  No, John’s lawyer does not need to supply any information about Dr. Welby as part of the disclosures required by Rule 26(a).
Q.6. Same assumptions as in previous question (Note 2b), but Mary’s lawyer, in deposing John, learns that he has been examined by Dr. Welby, and seeks to depose Welby on his medical opinion of John’s injuries.  (Mary’s lawyer is eager to do this because she infers from the fact that John does not plan to present Welby’s testimony that it will not be favorable to John.)  Can Mary depose Welby?  See Rule 26(b)(4)(B).

A. Rule:  Under Rule 26(b)(4)(B) “a party may through interrogatories or by deposition, discover facts or opinions held by an expert who has been retained…by another party in anticipation of litigation…and who is not expected to be called as a witness…upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts of opinions on the same subject by other means.”
Application:  Mary can’t depose Dr. Welby unless she can make a showing that she can’t find any other doctors to be expert witnesses on this topic.
Conclusion:  Mary may not depose Dr. Welby as it will be impossible for her to show that she can’t find any other doctors to be expert witnesses on this topic.

