Civil Procedure

Maranville


Problem Set #31

Default Judgments

Yeazell, pp. 466-67
Facts: Your client, Paula Houston, is involved in an automobile accident with Darlene Magnus. Darlene's insurance carrier, Ace Insurance Company, contacts your client after the accident. You discuss the case with Ace and exchange some letters and medical reports. About 6 months after the accident, you conclude that the case can't be settled without litigation, and you bring a claim in the appropriate federal district court.

Q. 1. You serve Magnus with process. Read Rule 12(b)(1)(A). Twenty days pass, and you have not heard from defendant. What, if anything, should you do? See First Interstate Bank v. Service Stores of America, 128 F.R.D. 679(W.D.Okla.1989) (unprofessional conduct to take default on first possible day).

A. Courts do not like default judgments, and a lawyer who rushes to take one after 20 days is likely to have it vacated with nothing to show for his efforts but a bill for his client.

Q. 2. You request a waiver of service (see Rule 4(d) and Form 1A), and the defendant signs and returns the waiver form (see Form 1B) but files no answer.  How long must you wait before being justified in seeking a default judgment?

A. The waiver of service provision of Rule 4 extends the time to answer, and thus the time before which a default may be entered, to 60 days (90 for a foreign defendant).

Facts: It is now three months after filing the complaint and serving Magnus, and you still have heard nothing.  You decide to take a default judgment.

Q. 3. State precisely the steps you must take to obtain it.

A. One must first make sure the clerk has recorded the party’s default. Rule 55(a). With the default entered, one applies for a default judgment (Rule 55(b)). Whether the clerk or the judge can enter that judgment will depend on the relief sought and whether the sum is certain. In some cases, the plaintiff will have to prove damages even in the absence of opposition.

Q. 4. Rule 55(a) provides that the clerk may "enter [a]...default" against a party who has failed "to plead or otherwise defend."  Rule 55(b)(1) provides that a "default judgment" for a sum certain may be entered against a defendant who "has been defaulted for failure to appear."  Rule 55(b)(2) has a similar reference to "appearance."  What does it mean to "appear" in an action where one has failed to plead or defend?

A. Rule:   Rule 5 refers to “every written . . . appearance” and Rule 55(b) allows entry of a default for “failure to appear”.  A party (or more typically the lawyer) appears either by filing an answer, or by filing a written “notice of appearance” indicating that they are participating in the lawsuit.  (“Please note that Deborah Maranville appears on behalf of Dotty Defendant and all further service of documents in this case should be made on her at the address below.”)  A lawyer might choose to file a notice of appearance to ensure that the other side will be required to give notice before requesting a default judgment, if the lawyer knows that an answer cannot be prepared immediately for some reason.  Many lawyers routinely file a notice of appearance immediately on receipt of a complaint for this reason.  This is part of the informal side of procedure:  no rule on point.
Application:  If the defendant has appeared, Rule 55(b)(2) requires notice of the application for a default judgment.  Defendant can then “cure” the default by filing an answer or motion to dismiss.

Facts: Defendants often ask plaintiffs for more time to answer than is provided for in Rule 12(a).  Plaintiffs are often ready to grant such extensions, particularly if they think that defendant will use that time to decide whether to make a settlement offer.  Suppose you represent a defendant who comes to you with a complaint.
Q. 5. Time is running: In the absence of an extension, how long do you have to file an answer?

A. Under Rule 12(A) and (B), twenty days after personal service of the summons and complaint; sixty days after the mailing of the request for waiver of service.  

Q. 6. After discussing the case with your client, you call the plaintiff’s attorney, with whom you’ve not previously dealt, and have a relatively cordial conversation, in which she agrees to extend the time to answer for a month.  Relieved, you hang up and turn to some other pressing work on your desk.  What risk are you running, and what should you have done to avoid it?
A. Rule:  Time limits required by the Rules can be enlarged only by the court, “for cause shown.” Rule 6(b).
Application:  A mere stipulation of the parties which is not submitted to the court and approved by it is of no legal consequence.
Conclusion:  You are running the risk that this unknown adversary will later deny that he agreed to an extension; at a minimum it is a good idea to confirm such an extension in writing, so that it can be submitted to the court for approval.  

Q. 7. Assume plaintiff obtains a default judgment. What does it actually accomplish? See Rules 55(c) and 60(b).

A. Most fundamentally, it shifts to the defendant the burden of showing that the judgment is invalid or should be set aside. Defendant can move to have the judgment set aside under Rule 60(b). The most common ground is (b)(1)—“mistake, inadvertence, surprise, or excusable neglect.” As Chapter XII will reveal, the case law here is a swamp, but one can state with some assurance that a defendant who can demonstrate he didn’t receive notice of the suit will have the judgment set aside, and a surprising number of defendants who can show little more than an incompetent lawyer also succeed.

Q. 8. In some civil law systems, default operates as a general denial - that is, the plaintiff must still satisfy the court that the facts justify granting relief. By contrast, in the United States a default operates as an admission of liability. See Hughes Tool Co. v. Trans World Airlines, 409 U.S. 363 (1973).  What does this contrast say about party responsibility, the role of the court, and the concept of a lawsuit?
A. The point here is that in most civil law systems the court is unprepared to grant the imprimatur of a judgment to a case where there has been no significant judicial ascertainment of facts. U.S. courts, by contrast, are at least in theory prepared to invoke the state’s power without the state’s having made any investigation of the merits.

