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Maranville


Problem Set #35
Who Can Appeal? Losing Party: Adversity

Yeazell, pp. 620-621
Q. 1. Tenant is injured when she slips on a pool of water formed as a result of a leaky apartment roof.  She sues landlord for personal injuries, invoking two theories under which the landlord had a duty to repair the roof – a duty arising under the lease, and a duty arising under the municipal housing code.  Suppose the trial court rules that a duty is owed under the lease but that there is no duty under the municipal housing code.  The court awards damages for personal injury.  May plaintiff appeal, contending that a duty arose under the housing code as well?  Plaintiff’s lawyers, representing other tenants without leases, will wish to establish a precedent under the housing code.  Can they appeal?

A.  Rule:  A party may appeal only from an adverse judgment.  Thus, even if the winning party would prefer to win on the basis of a legal theory the court rejected, the party may not appeal unless the alternative legal theory would authorize different or additional relief.  
Application:  Here tenant has won on the lease theory, but lost on the municipal housing code theory.  
Conclusion:  Unless a greater amount of recovery is available on the statutory theory, plaintiff may not appeal. If defendant appeals, however, plaintiff may cross-appeal, urging that in case of reversal, plaintiff be allowed to raise the other theory on retrial.

Q. 2. Plaintiff, alleging that automobile dealer sold her a used car when she paid for a new one, sues.  She alleges two theories:  that the dealer (1) breached a contract; (2) committed fraud.  Contract damages call for the plaintiff to recover the difference between the value of the car she received and a new one -- $3,000 in this instance.  Punitive damages lie for fraud, and are measured not by plaintiff’s loss but by magnitude of the wrong committed by defendant.  The court finds that punitive damages are inappropriate, but awards plaintiff damages for breach of contract.  May plaintiff appeal?

A.  Rule:  See Q. #1.  

Application:  Here, a greater damage award would have been possible on the fraud theory, than she obtained under the contract theory.

Conclusion:  Yes, plaintiff may appeal.
Q.3. Consider the defendants in the two preceding problems.  They have “won” parts of both cases, avoiding liability under the housing code in one case and avoiding punitive damages in the other.  May they appeal?

A.  Rule: See Q. #1.  

Application:  In both cases, the defendant won on one theory, and lost on another theory.  Because judgment was entered against the defendant on one theory, the ultimate result was adverse.

Conclusion:  Defendants may appeal.
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