Civil Procedure

Maranville


Problem Set #38
Removal – Further Review

(Roberts)

Facts: Linda files an action against Barb and Cathy in the Superior Court of King County, Washington, seeking damages in excess of $75,000, exclusive of costs and interest. Linda alleges that Barb negligently injured her in an automobile accident and that at the time of the accident Barb was an employee of Cathy’s acting within the scope of her employment. Linda is a citizen of Washington. Barb and Cathy are both citizens of California.

Question 1. Is the action properly removable?  Explain your answer. 

Rules: Under 28 U.S.C. §1441(a) an action filed in state court is removable to federal district court if the federal court would have had original jurisdiction, except that under §1441(b) the case is not removable if any of the defendants is a citizen of the forum state.  Under 28 U.S.C. §1332(a) diversity jurisdiction is available over cases where the amount in controversy exceeds $75,000 exclusive of costs and interest, and the action is between citizens of different states.  

Application:  Here the case is between citizens of different states (Linda:  WA;  Barb and Cathy:  CA), so the federal courts would have original jurisdiction, and none of the defendants is a citizen of Washington, where the case was filed.

Conclusion:  Removal permitted 

Question 2. Must both Barb and Cathy join in removal of the action, or may a single defendant properly remove the action over the opposition of her co-party?

Rule:  Under §1441(a) a case is removable by “the defendant or the defendants”.

Application:  This language implies that if there is more than one defendant BOTH must join and the courts have so held.
Except where removal is predicated on the “separate and independent claim or cause of action” ground of section 1441 (c).

Question 3. Would the action be properly removable if Cathy were a citizen of Washington and not California?  Explain your answer. 

Rule:  See question 1.  Under Strawbridge v. Curtis, complete diversity is required, i.e. all plaintiffs must be citizens of different states than all defendants.

Application:  Here Linda and Cathy are both citizens of Washington so diversity is not complete and the district court would not have original jurisdiction.

Conclusion:  No removal

Facts: Richard files an action for libel against Drew in the Superior Court of King County, Washington, seeking damages in excess of $75,000, exclusive of costs and interest. Richard is a citizen of Oregon, and Drew is a citizen of California. Both are students at UW and the alleged libel occurred in Seattle. Immediately after Drew was served with the summons and complaint, he retained you to represent him.

Question 4. Can you properly remove the action to a federal district court? If you can, which one(s)? Explain your answer. 

Rule:  See question 1.  Because the federal courts would have original jurisdiction and because the case does not fall within any exclusion. Under section 1441(a), the U.S. District Court for the Western District of Washington would be the only one to which the case should be removed—it is the district “embracing” the state court.

Question 5. Outline each step that you, as Drew’s attorney, would take to effect removal. Specifically identify all papers that you should draft, and explain why you were required to draft them and what you will do with them.

(1) Signed notice of removal – file in federal court (see §1446 (a)).

(2) Copies of all order, etc. already served on Defendant – file in federal court (§ 1446 (a)).

(3) Serve notice of removal on parties and state court clerk (§1446 (d)).

Question 6. Assuming you can properly remove the action, what factors should you consider in deciding whether to do so? Explain your answer. 

Among the factors which could be considered are the relative lengths of dockets, availability of devices for joinder of parties, scope of discovery in the two courts, and extent of jury trial (e.g., size of jury, right to jury trial, unanimity of jury verdict).

Question 7. Could you properly remove the action if Drew were a citizen of Washington and not California?  Explain your answer. 

Rule:  See question 1.

Application:  Drew is a citizen of Washington, the state in which the action was brought, and jurisdiction is not based on the existence of a federal question, so this case falls within the exception in the second sentence of §1441 (b).

Conclusion:  No removal
Facts: Delilah intentionally struck Penelope on the head with a baseball bat on August 1, 2001 causing Penelope damages in excess of $75,000, exclusive of costs and interest. At the time of the battery both Penelope and Delilah were citizens of Washington. Penelope filed an action against Delilah in the Superior Court of King County, Washington, on September 1, 2001. On September 10, 2001, Delilah moved to Eugene, Oregon, where she immediately established a new domicile. On September 15, 2001, Delilah filed the necessary papers to effect removal of the action to the appropriate federal district court.

Question 8. Is the action properly removable?  Explain your answer. 

Rule:  See question 1Because although diversity existed at the time of removal, there was no diversity at the time the state action was filed. Diversity must exist at both times.

Question 9. If Delilah had established her new domicile on August 31, 2001, would the action have been properly removable?  Explain your answer. 

YES Because in that event there would have been diversity both when the state action was filed and at the time the removal petition was filed.

