Civil Procedure

Maranville


Problem Set #40

The Reply – Further Review
Yeazell, p. 469 (5th ed.)
Allister sues Bill on a negligence claim, and Bill’s answer pleads the affirmative defense of release.  Allister does not believe that he signed a release but also wants to assert that any release he did sign was procured by fraud.

1.  What happens to that defense (release) from here on?  See Rule 12(d).

A.  Rule 12(d) provides for a preliminary hearing on the release defense, but does not provide a timetable for the court to follow.  Presumably, if not heard beforehand, it would be considered at a pretrial conference.  See Rule 16.”

2.  Can Allister reply to the answer? Why or why not? See Rule 7(a)

A.  Rule:  Under Rule 7(a) a plaintiff can reply to “a counterclaim denominated as such”.

Application:  The answer does not contain a counterclaim so labeled.  

Conclusion:  Allister may not reply “as of right”.  He could presumably seek leave to file a reply as Rule 7(a) authorizes the court to order a reply to an answer.  See Schultea.
3.  Will Allister be able to rely on both contentions (no release, but if he signed a release, it was procured by fraud) at the trial?  Why or why not? See Rule 8(d)

Rule:  Under Rule 8(d) where plaintiff is not permitted to file a responsive pleading, the averments in the pleading are taken as denied.  Inconsistent pleading is permitted under Rule 8(e)(2)

Application:  Because Allister cannot reply, he can assert any matters at trial that could have been included in a reply.   Rule 8(d).

Conclusion:  Here that would include both a denial and a response to the affirmative defense of fraud.”

