Civil Procedure

Maranville


Overview:  Former Adjudication and Appeals
a/k/a Claim and Issue Preclusion or Res Judicata and Collateral Estoppel

One of the central questions that every system of procedure must address is “when is enough enough?”.  At what point will the system tell a party “you’ve already had your day in court; we’ve already decided this case, or this issue, so OUT”?  More formally, when will a party be precluded from relitigating a matter.  In our system of procedure this problem is addressed by a set of judge-made rules known variously as claim and issue preclusion, or res judicata and collateral estoppel.  You won’t study these rules in detail until Civil Procedure II, but many aspects of the procedure system won’t fully make sense unless you’re aware that these rules exist. 
As first year students you will primarily study appellate cases, so it’s easy to take appeals for granted, but a system could be set up without any possibility of appeal.  In a system that does permit appeals from the initial decision in a case, another question arises:  at what stage in the proceedings may a party appeal?  May an appeal be filed from any old procedural ruling of the court along the way to a decision about the merits, i.e. who wins the underlying dispute? Or must the parties wait until that decision on the merits to appeal?

As part of your class preparation for the Overview of Procedure section on former adjudication and appeals, think about the set of questions assigned to your group from the designated perspective.

Preclusion Small Groups:  Plaintiffs

1) Under what circumstances might you want to bring a second lawsuit concerning a dispute, after you have already received a decision in an earlier lawsuit?

2) In which of these circumstances ought the legal system allow you to bring a second lawsuit and thus have a “second bite at the apple”.  Try to translate your concerns as a plaintiff into the language of broader systemic policy concerns.

Preclusion Small Groups:  Defendants

1) Being sued isn’t fun, so you will always have concerns about becoming a defendant.   In what circumstances would you have additional concerns,  if a plaintiff is allowed to bring a second lawsuit concerning a dispute that you’ve already gone to court about.

2)  In which of these circumstances should the legal system prevent plaintiff from bringing a second lawsuit and thus having a “second bite at the apple”.  Try to translate your additional concerns as a defendant into the language of broader systemic policy concerns.

Preclusion Small Groups:  System Designers
1) What concerns would the public have about allowing, or not allowing a plaintiff to bring a second lawsuit concerning a dispute, after bringing an earlier lawsuit?

2) In what circumstances should the legal system permit plaintiff to bringing a second lawsuit and thus having a “second bite at the apple”?  In what circumstances should the legal system prohibit plaintiff from bringing a second lawsuit and thus having a “second bite at the apple”?  Try to translate your concerns as a defendant into the language of broader systemic policy concerns.

Interlocutory Appeals Small Groups:  Appellants* 
1) As the person who received an unfavorable decision in the trial court concerning a procedural issue (part of the story of the lawsuit), why might you want to bring an immediate, interlocutory appeal, without waiting for a decision on the merits (the story of dispute)?
2) In what circumstances should the legal system permit you to bring an interlocutory appeal?  In what circumstances should the legal system prohibit you from bringing an interlocutory appeal?  Try to translate your concerns as an appellant into the language of broader systemic policy concerns.

*Person bringing an appeal

Interlocutory Appeals Small Groups:  Appellees/Respondents* 

1) As the person who received a favorable decision in the trial court concerning a procedural issue (part of the story of the lawsuit), under what circumstances would you not want your opponent to bring an immediate, interlocutory appeal, without waiting for a decision on the merits (the story of dispute)?  Are there circumstances in which you would want your opponent to be allowed to bring an interlocutory appeal?

2) In what circumstances should the legal system permit your opponent to bring a interlocutory appeal?  In what circumstances should the legal system prohibit your opponent from bringing an interlocutory appeal?  Try to translate your concerns as a respondent into the language of broader systemic policy concerns.

*Person responding to an appeal

Small Groups:  System Designers

1) What concerns would the public have about allowing, or not allowing a party to bring an interlocutory appeal from a decision concerning a procedural issue (the story of the lawsuit) that does not terminate the litigation?

2) In what circumstances should the legal system allow interlocutory appeals?  Try to translate your concerns as a defendant into the language of broader systemic policy concerns.
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