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Overview:  Discovery

One of the major innovations of the Federal Rules of Civil Procedure was to provide rules under which parties could routinely require the opposing party to provide documents, sworn testimony and other information in advance of the trial.  The goal was to avoid “trial by ambush”, but at least in large scale litigation many lawyers are very dissatisfied with the workings of the discovery process.  So it’s worth thinking about why the parties to a lawsuit might want to obtain or avoid providing information and why the designers of civil procedure systems (eventually the latter category will include many of you) would want to make formal discovery available, or not.    As part of your class preparation for the Overview of Procedure section on discovery, think about these questions from the perspective assigned to your small group.

 Discovery Small Groups:  Defendants
1) If you were sued & were a defendant in a lawsuit, what kinds of information should the plaintiff be able to make you provide? Consider whether you would be comfortable providing:
· Your tax records

· Your medical records
· Extensive records about the product your company manufactures

· The secret formula for your very successful product

2) What concerns would you have if you were required to provide this information?  Try to translate your concerns as a defendant into the language of broader systemic policy concerns.

3) Would your concerns be the same if you were an individual defending against a run-of-the-mill automobile accident case, and if you were a corporation defending against a lawsuit claiming that you had dumped environmental waste upstream from the plaintiffs and caused cancer?

4) What information would you want to get from the plaintiff in the auto accident case?  In the environmental pollution case?  Why?

Discovery Small Groups: Plaintiffs
1)  If you were injured and were filing a lawsuit, what information would you want to be able to obtain from the defendant?  Consider whether you would want to know:

· Whether defendant has insurance that could pay the amount you recover (the “judgment”)

· Whether defendant has other assets (salary, investments, property) from which you could recover the judgment.

· Product testing results concerning a history of brake problems with the automobile involved in the accident
2)  How would your ability to obtain this information affect your ability to proceed with the lawsuit?  Try to translate your concerns as a plaintiff into the language of broader systemic policy concerns.

3) Would your concerns be the same if you were an individual bringing a run-of-the-mill automobile accident case, and if you and a group of neighbors were suing a corporation on the ground that they dumped environmental waste upstream from your home and caused cancer?
4) What information should you have to provide to the defendant in a routine auto accident case?  In a toxic waste environmental case?
Discovery Small Groups:  System Designers
1) You are designing a civil procedure system and are trying to decide what information the plaintiff and defendant must provide to each other concerning the dispute.  

a. Should the parties have to provide any information without being specifically requested to do so?

b. How good a reason should the parties have to given in order to demand information?

2)  What concerns might you have about a system that required the parties to provide extensive information to each other on demand?  What concerns might have about a system that did not allow the parties to demand information from each other?  Try to translate your concerns into the language of broader systemic policy concerns.
3) Would your concerns be the same in a run-of-the-mill automobile accident case, and in a case in which a group of neighbors were suing a corporation on the ground that it dumped environmental waste upstream from their homes and caused cancer?
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